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Notes Rendered Usurious Service Charge 
Excess Legal Interest Rate 


The Supreme Court Mississippi has decided three inter- 
esting points with reference the usury laws applicable 
promissory notes. The decision made pursuant the Missis- 
sippi Usury Statute which limits interest per cent. per 
annum and provides that more than per cent. reserved, 
all interest forfeited, and further provides that, more than 
per cent. interest reserved, both principal and interest are 
forfeited. 

The case which these points were decided Dickey 
Bank Clarksdale, 184 So. Rep. 314. The propositions 
passed upon the court are follows: 

although called “service” charge is, nevertheless, interest. 
such charge amounts more than per cent. per annum 
the sum borrowed, the entire amount principal and interest 
forfeited, under the Mississippi statute above referred to. 
answer the bank’s argument that service charge 
the law, the court said: “If these charges are trifling that 
the court should close its eyes them, they are trifling that 
banks should not insist upon them conditions making 
small loans the worthy citizen entitled character and 
standing the needed accommodations such loans.” 

person owing $1,300 gave note for $1,150 with 
interest the highest legal rate and six notes for $25 each. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§1469-1471, 1474. 
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The interest the $25 notes service charge $1. each 
note this instance) amounted more than the legal rate. 
was held that the usury the $25 notes infected the entire 
transaction and rendered the $1,300 note usurious, 
forfeit the interest (but not the principal) under the Missis- 
sippi Usury Statute. 

Where note for $1,500, payable one year after date, 
bears interest the highest legal rate per cent. Missis- 
sippi), permissible compute the interest the basis 
year 360 days ($120) and add thereto $1.67, interest 
per cent. for the remaining five days the year. Such method 
computation does not render the note usurious. 

The facts involved the case and the reasoning followed 
the court reaching its conclusions are set forth the 
following paragraphs quoted from the court’s opinion: 


The notes represented the alleged balances continuous and un- 
broken series succession renewals which, for the purposes this 
case, may taken beginning with note for $1,500, dated Decem- 
ber 1926 and due December 1927, with interest per cent. per 
annum from date until paid. The interest this note was paid, 
hereinafter mentioned, cash the due date, and the note was 
said date renewed for the principal sum $1,500 for another year. 


the due date the note first aforesaid, that say, 
December 1927, the bank collected interest $121.67, calculating 
the year 360 days plus days, instead $120, which would have 
been the amount interest due for calendar year, strictly speaking, 
per cent. The first question thus presented—whether the col- 
lection $1.67 more than $120 renders the transaction usurious. 

Cox Timlake, 169 Miss. 568, 573, 153 So. 794, this court held 
that, view the early case, Planters’ Bank Snodgrass, How. 
573, proper way compute interest for fractional parts year 
treat the year being composed 360 days. then the note 
had been made for 180 days, per cent. interest could have been law- 
fully the completion the 180 days, and renewal taken 
for another 180 days, the end which time another per cent. 
interest could have been lawfully collected, making per cent. $120 
the end 360 days; and then the note could have been re- 
newed for days and $1.67 interest could have been collected, mak- 
ing the total interest $121.67 for the 365 days, which was the amount 
interest for the 365 days collected the bank the case now 
before us. 
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Computing Interest Basis Year 360 Days 

the bank could have taken the note for 350 days and calculated 
the interest upon the basis 360 days the year, and then renewed 
for days, calculating the interest the same basis, that the 
total interest for the days would have been $121.67. the note 
could have been taken for 364 days, and then renewed for one day and 
the same result reached. And this last connection once 
apparent that unless the view adopt herein correct, note for 
364 days will yield more interest than note for full calendar year 
365 days. And the further result would that the only due date 
for which the straight per cent. for calendar year would 
requisite would note even year, 365 days the due 
date, and that for all the remainder the 364 days the year the 
interest may lawfully calculated upon the basis 360 days the 
year. would mean that any succession two more notes 
aggregating 365 days the interest could calculated upon the basis 
360 days the year, while only one note taken and that note for 
one year, the 360-day basis cannot used,—so that the mere form 
the transaction would work difference legal rights; form would 
allowed control and substance would put aside. 

evident, therefore, that the cited cases would have over- 
ruled the result contended for appellant reached, else the 
anomalous legal situations above presented and illustrated would 
brought into the law, which think would most awkward, say 
the least it. The majority the Court, view the long reliance 
the commercial world upon the rule, upon the statutory interpreta- 
tion laid down the cited cases, has declined overrule them; hence 
way reconciliation must hold that the transaction above 
mentioned was not the rule which holds good for 
364 days the year must good also for the 365th day; that year, 
far the law dealing with usury concerned, considered 
360 days. This the construction which has 
prevailed for approximately hundred years, with the usury statutes 
always using the same language, that say, “per annum,” and with 
change that specific statute, change throughout all subsequent 
revisions the usury statute even down this day, which would ex- 
pressly abrogate the judicial interpretation above mentioned. 

April 1932, the original obligation debt had been paid 
down balance $1,300. that date the entire amount last 
aforesaid was renewed one note for $1,150, due November 1932, 
with per cent. interest from date, and six notes for $25 each, due. 
respectively, series one six months after date, and instead 
interest nomine the smaller notes, service charge for each 
said small notes was made and was collected their maturities. 

Three questions arise connection with said smaller notes, and 
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the first is: Did the said service charge render the transaction 
usurious? 
Service Charge Constituting Usury 


Eight per cent. interest note for $25 for one month 
approximately cents. the dollar service charge counted 
interest, then the interest would, the two first small notes, exceed 
per cent. interest, and all the others would, course, exceed 
per cent. Whatever may its euphony, service charge some- 
thing which the bank requires the borrower pay order have 
the loan accommodation, and, therefore, interest under another 
name; and when more than per cent. per annum thereby taken 
stipulated, usurious. 

said that small loans, banks everywhere are making these 
service charges,—that has become the universal custom, justified 
the fact that the expense making these small loans cannot 
covered the legal rate interest; and that unless these service 
charges are allowed, small loans cannot made and will have 
discontinued. Whether the small borrower should required pay 
more interest than those who are able receive larger accommoda- 
tions, question addressed the legislative department, since 
our province only declare what the law is, which connection 
must further declare that custom asserted business necessity can 
override the statutes interpreted the courts any manner 
displace them. 


Effect Series Notes Where One More Usurious 


The second question is: Since the service charge rendered the 
six smaller notes usurious, does the usury affect only the said twenty- 
five dollar notes, does infect with usury the entire renewal trans- 
action $1,300 the aggregate. already stated, the debt which 
was renewed was $1,300. several notes taken renewal evi- 
denced that one debt, not several distinct debts. If, instead taking 
the large note and the six smaller notes, was done, one note for the 
$1,300 had been taken, with per cent. interest from date until paid, 
but with stipulations therein for installment payments, $25 paid 
one month, $25 two months, and for six months, and the 
balance $1,150 seven months, and with the provision agree- 
ment that one dollar service charge would made each the 
smaller installment payments, would have the exact equivalent 
substance what was actually done, and would have rendered the 
entire renewal transaction usurious. 

Early our judicial history was said that well settled that 
where the transaction one entire contract, and usurious 
part, illegal the whole, far the interest concerned. 
Brown Nevitt, Miss. 801, 822; and late case, Kennedy 
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Porter, 176 Miss. 742, 748, 170 So. 286, was held that usury 
cases courts will look through the form the substance, and that the 
real facts the latter respect will control. Inasmuch each these 
renewal notes made April 1932, was part the same trans- 
action, rested the identical previous consideration (compare Jones 
Brewer, 146 Miss. 142, 110 So. 115), the answer the second ques- 
tion is, therefore, that the interest the $1,150 note, well each 
the smaller notes, was forfeit. immaterial that the holder 
one the smaller notes may have been able maintain action 
after its due date; this could done well for past-due install- 
ment installment note, such has above been mentioned way 
illustration. 


The third question this: The service charge the smaller notes 
made the interest the first two them usurious the extent 
more than twenty per cent, that, separately considered, the prin- 
cipal well the interest those two notes would become forfeit. 
Does the forfeiture the said renewal transaction April 1932 
include the principal the said two small notes, well the interest 
the entire $1,300? 

Recurring the illustration previously used, i.e., the trans- 
action had been embraced one note for $1,300 with installment pay- 
ments, and the service charge one dollar for each the six small 
installments had been made, this would not have amounted twenty 
per cent. the amount evidenced the note, and the principal 
the installments which were only part the actual debt would not 
forfeited. here, although form several notes were taken, the 
interest, including the service charge, must referred the whole 
actual debt,—to the substance the transaction rather than the 
mere form which was evidenced; wherefore, the principal the 
debt evidenced the two small notes was not forfeit. 


November 1932, the small notes aforesaid with all interest 
and service charge thereon having been paid, together with the charged 
interest the $1,150 note, the transaction was again renewed, with- 
out deducting therefrom crediting thereon the said usurious interest. 
Payments usurious interest are operation law payments the 
principal the balance the debt due. Brewer Jones, 131 Miss. 
545, 559, So, 519. And notes given for greater sum than was 
legally due are usurious, the interest the real debt exceeds eight 
per cent. Hyde Finley, Miss. 468; Burt Brashears, 118 Miss. 
339, So. 182. When the taint usury has attached, all subsequent 
payments interest for service charges are credited law the 
principal throughout all subsequent renewals long the identity 
the subject matter preserved traceable belonging the 
original debt. Hardin Grenada Bank, Miss., 180 So. 805, 811. 
follows that all payments interest and service charges since April 
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1932, down and including the last such payments the entire 
the succeeding series this transaction are credited the 
principal $1,300 that principal existed that date. 

There remains noticed two other contentions: Appellee bank 
says that making the service charges which have heretofore men- 
tioned,—and there were others such charges, sometimes one 
dollar and sometimes fifty cents, later the course the chain 
renewals,—there was wilful intentional design violate the 
law and, therefore, that penalty forfeiture all interest there- 
upon and thereafter should visited upon it. Good faith and the 
absence unlawful intention conceded appellant; but there 
denial that the bank intended make the service charge. The effect 
the statute prohibit such charge; and was not necessary 
that, doing what intended do, the bank should have known that 
the law was being thereby transgressed. All persons doing what 
they intend are held the legal consequences the act intended. 
Neither law nor government could function upon any other basis. 
Chandler Cooke, 163 Miss. 147, 137 So. 496. 

Finally, appellee (bank) says that the trifling sum one dollar 
sometimes fifty cents added service charge should disregarded 
the court under the maxim minimis non curat lex. (The law 
ignores trifling matters.) these charges are trifling that the court 
should close its eyes them, they are trifling that banks should not 
insist upon them conditions making small loans the worthy 
citizen entitled character and standing the needed accommoda- 
tions such loans. not fail recognize that the contention 
that each separate borrower these small amounts the service 
charges are not large, but that the aggregate such charges con- 
siderable number such loans produces amount which prevents 
loss the bank them. the same time, the aggregate the bank 
the same aggregate loss all the borrowers, and legal wrong 
can less wrong merely because its effect diffused among sev- 
eral instead falling upon one alone. 


Payment Money Bank for Purpose Dis- 
charging Debt Insurance Company 
Where mortgagor pays sum money trust com- 
pany for the purpose having the trust company pay mort- 
gage debt owing insurance company and the trust com- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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pany neglects pay the insurance company and subsequently 
closes, the fund will impressed with trust favor the 
mortgagor and entitled preference payment over 
the trust company’s general creditors. 

This was decided the Supreme Court Appeals 
West Virginia the case Henson Lamb, 199 
Rep. 459. 

January, 1981, the plaintiff Henson purchased piece 
real estate which assumed debt $5,000, giving deed 
trust for that amount the Security Bank Trust Com- 
pany. The deed provided that the first series payments 
principal should due March 1984, and that the final 
instalment should paid March 1946, with interest 
per cent. per annum. The deed was assigned the trust 
company the Metropolitan Life Insurance Company prior 
the date which the first payment principal was 
made. The plaintiff, having funds sufficient therefor, went 
the trust company March 1931, for the purpose 
paying the entire indebtedness against the property. Mr. 
Exline, the trust company’s cashier, informed plaintiff that 
could not accept the payment the loan without the additional 
payment cancellation charge for the reason that pay- 
ments the principal were due until March 1984. How- 
ever, cashier the bank, accepted from the plaintiff 
the sum $5,084.65. The plaintiff denied that understood 
that when made the payment that the indebtedness was not 
paid off until March 1934. the time this payment 
was made, Exline delivered the plaintiff letter which 
did not read until his way home, the next day. The body 
the letter was the following form: 


Dear Mr. Henson: This will acknowledge receipt your check 
for $5,034.65 full payment principal and accrued interest date 
our loan No. 1750—Metropolitan Loan No. which has been 
assigned the Metropolitan Life Insurance Company. considera- 
tion this payment you, agree make all payments interest 
that mature this loan until March Ist, 1934, which time the 
entire amount will paid the Metropolitan Life Insurance Com- 
pany and their release obtained and sent you. 
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April 11, the trust company closed its doors. 
Thereafter, the plaintiff instituted this proceeding restrain 
the insurance company from enforcing the deed trust 
against the plaintiff’s property and impress the funds the 
hands the receiver the bank with trust favor the 
plaintiff. holding that was preferred creditor and, 
such, entitled priority payment over the trust com- 
pany’s general creditors, the court said: 


With the deposit the money plaintiff, the trust company 
agreed make all payments interest that should mature the 
loan until March 1934. Whatever the agreement was, closed its 
doors April 11, 1933, and its affairs passed into the charge 
Lamb, receiver the Banking the state 
West Virginia. 

Both plaintiff and the insurance company took but 
depositions were taken behalf the defendant receiver. The 
decree complained provides that the funds the hands the re- 
ceiver should impressed with trust favor the plaintiff the 
amount paid him, with interest; that the receiver pay out any 
funds his hands receiver the plaintiff the sum $6,168, with 
interest thereon from date the decree until paid, together with costs 
incurred the and, further, that the insurance company 

The receiver contends that the letter March 1931, was not 
mere receipt, and therefore could not controverted oral evidence. 
The argument advanced that this letter constitutes contract 
which binding between the parties and not subject explanation 
contradiction. Wigmore Evidence, Ed. Supp., para- 
graph 2432; Page Contracts, Supp., 2156, 2157. With this 
position, are unable agree. the first place, Henson never 
signed the letter. bears only the signature Exline vice-presi- 
dent the trust company. most, parte paper prepared 
and written behalf the trust company, and therefore should 
construed most strongly against it. case doubt, the construc- 
tion written instrument taken most strongly against the 
party preparing it. Charlton Chevrolet Motor Co., 115 Va. 25, 
174 570; Castner, Curran Bullitt, Inc., Sudduth Coal Co., 
Cir., 282 602; Epes’ Adm’r Hardaway, 135 Va. 80, 115 
712; L., and Id., Per. Supp., subject Contracts, 242; 
Sunseri al. Garcia Maggini Company al., 298 249, 148 
State Nebraska al., 123 Neb. 674, 243 891, 
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1301; Pont Nemours Co, Claiborne-Reno Company, 


With this rule construction mind, careful examination 
this letter discloses that its first sentence would indicate uncon- 
ditional receipt for the payment $5,034.65, full payment the 
indebtedness due the insurance company. The second part the 
letter contractual form and recites that consideration this 
payment the bank agrees make all payments interest that mature 
the loan until March 1934, which time would pay the 
insurance company the full amount the loan. The two parts the 
letter are contradictory the fullest extent. most, the letter 
instrument, ambiguous great degree. Under the authorities 
heretofore cited, subject explanation extraneous evidence, 
and construction most strongly against the receiver, who stands 
the place the trust company. 

are not unmindful that Henson was untrained the law, and 
the relations between the parties would naturally prompt him rely 
heavily the trust company’s officials. course, the construction 
must made the light the evidence this case. Greenlee, then 
employee the trust company, testified that the money was 
“credited the Metropolitan mortgage loan account the records 
the Security Bank Trust Company.” further testified: “The 
$5,000.00 was credited the principal amount the Metropolitan 
Life Insurance Company mortgage loan account and the interest 
credited the interest account.” Moreover, Exline himself testified: 
The money which Mr. Henson paid the bank was credited 
the Metropolitan mortgage loan account and the Metropolitan 
interest account, those being the two accounts which all payments 
Metropolitan loans were credited.” Though called Henson, 
Exline hostile witness. Plaintiff not bound his testimony. 
Syl. Culp, Adm’x, Virginian Ry. Co., Va. 98, 236. 
Henson testified that when paid the money the bank under- 
stood that the indebtedness the Metropolitan Life Insurance Com- 
pany was satisfied, but that the insurance company would not give 
release deed until after three years. testified: money was 
going right them (the insurance company) but they would not 
take this off their books until three years.” Then, again, testified: 
“It was understanding was paying them the Metropolitan 
Life Insurance Company’s agent, and was through with.” The 
record discloses that plaintiff relied fully the trust company the 
agent the insurance company, reliance which prompted him pay 
the full amount the indebtedness which, says, embraces 
his life’s savings. 


Generally, where money paid bank for specific purpose, 
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the instant case, may recovered trust deposit not 
applied misapplied. Corporation Commission North Carolina 
Merchants’ Bank Trust Company, 193 696, 138 22; 
Morse Banks Banking, 6th Ed., 185; Kimmell Dickson, 
Evans People’s Bank Meadville, 222 Mo. App. 990, 
655; Interborough Consol. Corporation, Cir., 288 334, 
700, Ed. 1215; American Surety Co. New York Bank 
Dawson, Ga. App. 593, 159 736; Blythe Kujawa, 175 
mentioned case, the court said: “Where money deposited for 
special purpose, for instance this case where was deposited 
for the stated purpose meeting certain checks thereafter 
drawn against such deposit, the deposit does not become general 
one, but the bank, upon accepting the deposit, becomes bound the 
conditions imposed, and, fails apply the money all, mis- 
applies it, can recovered trust deposit.” Reference had 
this decision for the many authorities cited therein. Also, see, 
Am. Juris. pp. 298, 299. The having been paid 
the bank, for the purpose payment the insurance company, 
special deposit, and, not having been applied, came into the 
receiver’s hands charged with trust plaintiff’s favor. 


Plaintiff further claims that entitled recover against the 
receiver the theory trust maleficio (out misconduct). 
This theory advanced upon the assumption that the bank was un- 
authorized accept payment the indebtedness advance the 
maturity date the note. Clearly, that was the situation. Not- 
withstanding its lack authority, however, the bank actually ac- 
cepted payment the amount the indebtedness and its am- 
biguous letter March 1931, the first sentence thereof, 
represented the plaintiff that the money was received “in full 
payment princial and accrued interest date” the loan. Dur- 
ing the whole course negotiations between the bank and the plain- 
tiff, the trust company’s attitude was not justified, view plain- 
tiff’s reliance upon its express and tacit representations, For in- 
stance, notwithstanding plaintiff had paid the money the trust 
company, its cashier wrote the insurance company the effect 
that “Mr. Henson has the money pay this loan full and would 
like so.” And this letter was written notwithstanding the knowl- 
edge the officials the trust company that the money had been 
paid plaintiff for the purpose settling loan. The trust com- 
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pany’s officials should have known that plaintiff was being misled 
his position with the insurance company. Nevertheless, neither the 
strenuous banking times 1933 nor the approaching insolvency 
the bank prompted its officials disabuse plaintiff’s mind. Its actions, 
unconscionable say the least, lulled plaintiff into sense security 
his detriment and its own benefit the extent, least, that had 
the use the funds when there was dire need therefor. With all, 
plaintiff evidently relied, had right to, upon the trust company. 
Having paid this money his detriment and the trust company’s 
evident benefit, the fund impressed with trust maleficio. Ream’s 
Drug Store Bank, 115 Va. 66, '788; Carleton Mining 
Power Co. West Virginia Northern Co., 113 Va. 20, 166 
536; Keller Washington, Va. 659, 880; Currence 
Ward, Va. 367, 329. Though the funds were com- 
mingled with those the trust company, they not lose their char- 
acter trust funds. Once trust created, cannot destroyed 
the action, wrongful innocent, the trustee, except against 
the claim purchaser for value without notice. Ream’s Drug Store 

For the foregoing reasons, are the opinion that the funds 
the hands the receiver are impressed with trust favor 
the plaintiff. 


Trustee Investing Mortgage Participations Not 
Responsible for Loss 


corporate trustee, which good faith invests trust funds 
certificates participation mortgage, which mortgage 
holds its individual name and which was taken for “sundry 
trusts” pursuant resolution the trustee’s board direc- 
tors, and segregates and earmarks the investments, keeping 
separate accounts with each trust estate and keeping its trust 
investments separate from its individual investments, commits 
breach duty trustee and will not held responsible 
for loss subsequently occurring result eco- 
nomic conditions. investment this kind pursuant 
trust agreement which, its terms, expressly contemplates 
such investment, authorized the New Jersey statute, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 


THE BANKING LAW JOURNAL 


Such investment not objectionable the ground that, 
under the plan adopted the corporate trustee, possible 
transfer certificates from one trust estate another. 

This the holding the Court Chancery New Jersey 
the case Cox Camden Safe Deposit Trust Co., Atl. 
Rep. (2d) 478. 

appeared that the complainant had turned over the 
defendant trust company the sum $3,000 trust invest 
the same and pay the income the complainant during her 
lifetime and make certain disposition the principal after 
her death. The trust company invested the entire fund 
participations mortgages which the company had taken its 
individual name mortgagee. The trust agreement, its 
terms, impliedly, least, authorized investments this kind. 
The investment subsequently decreased value result 
general economic conditions, affecting the entire real estate 
market. The complainant brought this action require the 
trust company repay her the amount her investment 
cash and take over the investments its own. was held 
that the complainant was not entitled the relief asked for. 
The form the agreement between the parties and the 
certificates which the trust fund was invested are set forth 
the following paragraphs taken from the court’s opinion: 


The complainant, Mollie Cox, entered into trust agree- 
ment with the defendant, Camden Safe Deposit and Trust Company, 
dated May 26, 1930, and pursuant the terms such agreement she 
delivered defendant $3000 cash, trust, and for the following 
uses and purposes set forth said agreement: 

have and hold, and invest, reinvest and keep invested the 
same such securities the judgment the said trustee shall 
seem advisable, whether the same those securities which are 
authorized for the investment trust funds the laws the State 
New Jersey, otherwise, and after deducting all taxes, charges, 
expenses and commission incident thereto, pay the net income de- 
rived therefrom the said Mollie Cox for and during the 
term natural life until such time this trust shall revoked 
hereinafter provided, and and after death, the power 
revocation which have hereinafter reserved myself has not been 
exercised lifetime, the said Trustee shall pay over, trans- 
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fer and deliver the principal the said trust estate its hands 
that time, together with all income therefrom, the Executor 


intention and the said trust estate created subject 
the express condition and reservation that shall have the right and 
privilege alter amend any all the terms and provisions 
the foregoing Deed Trust, revoke, annul and make absolutely 
void the same any part thereof, withdraw any part the 
principal the said trust estate from time time upon written 
notification such effect which shall only duly signed and 
delivered said Trustee. 


also understood and agreed that any certificate 
certificates representing participation any interest any mort- 
gage investment made the said Trustee, may the option the 
said Trustee retained and the equivalent cash paid 
Executor Administrator upon the revocation 
the said trust estate.” 


The agreement further provided that the defendant trustee should 
deducted therefrom when and collected, and further fee 1/10 
per cent. with minimum $5, upon the termination revocation 
said trust estate. 


The defendant, under authority resolution passed its Board 
Directors meeting held July 1925, authorized the taking 
mortgage for $13,000, covering property 412 Broadway, Camden, 
J., for sundry trusts participation certificates. bond and 
mortgage were executed Mollie Lavitt and Israel Lavitt, her hus- 
band, the defendant, not trustee, but individually, for that sum, 
dated September 1925, and duly recorded, and twenty-six certifi- 
cates were issued defendant form follows: 


“The Camden Safe Deposit and Trust Company, New Jersey 
Corporation, hereby acknowledges that holds trust investment, 
certain mortgage made Mollie Lavitt and Israel Lavitt, her hus- 
band, Camden Safe Deposit and Trust Company for $13,000, dated 
Sept. 1925, and recorded the Register’s Office Camden County 
Book 262 Mortgages, page 499, etc., covering premises 412 
Broadway, Camden, New Jersey, described the mortgage; said 
mortgage divided into twenty-six fractional parts $500.00 each, 
evidenced this and other concurrent certificates number from one 
twenty-six inclusive. 


“This certificate represents Five Hundred Dollars that amount 
and held the individual trust estate certified endorsement 
hereon and may redeemed transferred this Company. 
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the corporate seal Camden Safe Deposit and Trust 
Company and the Signature its President the 3rd day Septem- 
ber, 1925. 

“Camden Safe Deposit and Trust Company. 

“By Ephraim Tomlinson, President. 

Seal) 

“Herbert Fulton, Secretary.” 


The said mortgagors certified follows: 


“Mollie Lavitt and Israel Lavitt, her husband, named the above 
Certificate hereby state and declare that they are the owners the 
property covered the mortgage above referred to, and that there 
due thereon the principal sum Thirteen Thousand Dollars with 
interest per cent. per annum; and that said Camden Safe 
Deposit and Trust Company is, may desirous holding said 
mortgage fractional amounts for itself for individuals trust 
estates, they hereby further certify that this one twenty-six exact 
similar certificates numbered from one twenty-six inclusive, 
signed Mollie Lavitt and Israel Lavitt, which the aggregate rep- 
resent said principal sum Thirteen Thousand Dollars. 

Lavitt 
Lavitt” 


Subsequently there appears the certificate the following: 


“The mortgage, which this certificate represents participating 
interest the proportionate amount referred therein, having been 
satisfied the acquisition title the property covered the 
same, such certificate now represents corresponding proportionate 
interest the net proceeds realized from the sale such property, 
when, and made. 


“Dec. 11, 1933.” 


Certificates Nos. and 22, aggregating $1,000, were endorsed 
follows: 


“Date registry: Sept. 1925; whose name registered: 
Camden Safe Deposit and Trust Co., Trustee under the will Welling 


Schrack; Transfer Agent: Camden Safe Deposit Trust Co., Frank 
Norcross, Trust Officer.” 


June 1930, these two certificates were taken over the 
defendant, trustee under the deed trust Mollie Cox, and 
the certificates were endorsed showing that date the date registry, 
and registry the name the defendant, trustee for Mrs. Cox, and 


the signature the transfer agent (the defendant) Chester 
Craig, Assistant Trust Officer. 
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The defendant, under authority resolution passed its Board 
Directors, December 10, 1925, authorized mortgage $60,000, 
taken for sundry trusts participation certificates, covering property 
Merchantville Country Club, said mortgage guaranteed, 
principal and interest, Independence Indemnity Company. The 
bond and mortgage for that amount were executed the Merchant- 
ville Country Club, defendant, not trustee, but individually, dated 
February 19, 1926, and duly recorded, and defendant issued one hun- 
dred twenty participation certificates for $500 each form similar 
those issued connection with the Lavitt mortgage. declaration 
the Merchantville Country Club was also form similar that 
the Lavitts, and signed its secretary. Four these certificates, 
Nos. 75, inclusive, aggregating $2,000, were endorsed being 
registered February 19, 1926, the name the defendant, trustee 
under the will Welling Schrack, deceased; and June 1930, 
these four certificates were taken over the defendant, trustee for 
Mollie Cox, and the certificates were endorsed showing that 
date the date registry the name defendant, trustee for com- 
plainant. 

Thus appears the certificates that the money turned over 
the defendant under the trust agreement was invested these mort- 
gage participation certificates. The lands covered the Lavitt mort- 
gage were taken over deed the defendant, individually, 
appears the statement the Lavitt mortgage participation certifi- 
cates. The deed was accepted from the Lavitts lieu foreclosure. 

June the defendant wrote the complainant, advising 
her that the $3,000 turned over the defendant under the deed trust 
had been invested participation certificates the said two mort- 
gages. 

From time time the defendant, through its trust department, 
rendered statements complainant showing interest payments upon 
the investments, and sent checks her for the net income. 

alleged the Bill Complaint (a) that defendant violated 
its duty deal faithfully with complainant’s moneys and refrain 
from investing the same property which the defendant itself was 
personally interested which the interest defendant individually 
might conflict with the interest defendant trustee; (b) that 
violated its duty keep the trust funds separate from all other funds 
and refrain from making any investment which would complicate the 
trust funds with the rights strangers the fund; and that in- 
vesting the funds the participation certificates violated the statute 
law this state regarding investment trust funds participation 
(c) that the real estate covered the mortgages ques- 
tion did not have such value proportion the amount mortgages 
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would constitute prudent investment for trust funds, and that 
defendant failed properly administer the trust. Complainant seeks 
decree requiring the defendant take over the investments and 
pay the complainant the sum $3,000 held trust, with 
interest. 

The defendant had maintained trust department for great many 
years which had supervised the investment and administration large 
sums money held the defendant trustee for numerous estates 
under wills, and for individuals virtue written agreements, and 
had followed the practice, which seemed have been prevalent with 
many trust companies, investing trust funds mortgages against 
which participation certificates were issued and transactions carried 
appears have been done this case. 

While the Lavitt and Merchantville Country Club mortgages were 
executed the defendant individually, yet, appears the resolu- 
tions authorizing these mortgages, they were taken for sundry trusts 
and testimony discloses that all the participation certificates which 
represented shares the mortgages were held for the particular trust 
and registered the name the individual trust estate which 
they belonged. Nothing the testimony this cause discloses that 
the defendant was personally interested any these participation 
certificates had advanced from its individual funds any monies for 
that purpose, and while contended that because the provision 
the certificates that the defendant might redeem transfer such 
certificate, might inferred that the complainant was investing 
trust funds property which the defendant itself was personally 
interested which the defendant’s interests individually might con- 
flict with the interest the defendant trustee, unable deter- 
mine that such the case. The defendant trust company kept sep- 
arate accounts with each trust estate, was subject the supervision 
the Department Banking and Insurance this state and did 
keep its trust investments separated from its individual investments 
and appears statements from its trust department rendered 
the complainant from time time that she was kept advised the 
nature defendant’s investments for her account. 


The trust agreement seems have contemplated that the trust 
funds might invested participation certificates representing 
interest mortgage investment made the defendant, and the right 
was given the trustee, the case the termination the trust 
estate, pay the equivalent such certificates cash. Mortgages, 
properly secured, for years have constituted large part the invest- 
ments held trustees and until the depression, which seems have 
had its real inception the latter part 1931, were generally con- 


sidered suitable and safe investments; and aside from the objection 
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raised this case the form the investment herein, there appears 
question that the defendant acted good faith and with 
proper care, and any loss which may eventually result from these 
investments can not attributed the failure the defendant trus- 
tee, but rather the depreciation the value and marketability 
real estate prevalent not only this community, but generally all over 
the country. The evidence market value the real estate mort- 
gaged the Merchantville Country Club showed such value 
approximately $105,000 and the property Lavitt $22,600, the 
time the participation certificates were transferred from the Schrack 
estate the defendant trustee Mrs. Cox. These properties were 
appraised considerably more the time the mortgages were taken 
and the appraisements seem have been made and com- 
petent 

the time the trust fund Mrs. Cox was invested the par- 
ticipations the two mortgages, they were not default; and the 
transfer the certificates from the Schrack estate the defendant 
trustee for Mrs. Cox was not, according the evidence, for any 
purpose other than permit diversification investments for the 
Schrack estate and give Mrs. Cox the benefit investment yield- 
ing immediately return six per cent.; and while subsequently both 
these mortgages became default, there nothing indicate that 
such condition could have been foreseen, because, commencing about 
year after the investment was made, securities generally, including 
those held trustees, depreciated value somewhat rapidly due 
the depression which affected real estate mortgages. 

the contention the complainant that the defendant violated 
act the legislature entitled “An Act amend act entitled 
supplement act entitled “An act concerning the investments 
moneys and the retention investments certain cases,” approved 
April nineteenth, one thousand nine hundred and twenty,’” Chapter 
ing these funds participation certificates, seems that such 
not the case. The investments, appears, were interests single 
mortgages represented series participation certificates equal 
amount, giving each holder equal rights the mortgage proportion 
the number certificates which was held. the mortgages 
question, the defendant did not act guarantor. The statute pro- 
vides for the investment participation certificates under certain 
conditions, among which the requirement that the amount the 
mortgages shall not exceed sixty per centum the worth the real 
estate covered the mortgages; and then provides two methods 
investment, set forth proviso, follows: 
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“And provided, further, that bonds and mortgages parts 
which any fiduciary may invest trust funds or, the case trust 
mortgages, the trust mortgage, together with any guarantees pay- 
ment, insurance policies and other instruments and evidences title 
relating thereto shall held for the benefit such fiduciary and 
any other persons interested such bonds and mortgages trust 
company, bank title guarantee corporation authorized busi- 
ness this State, jointly such corporation, and individual 
who citizen and bona fide resident this State, and mortgages 
other than trust mortgages, that certificate setting forth that such 
corporation, such corporation and such individual jointly the 
case may be, holds such instruments for the benefit such fiduciary 
and any other persons who may interested such bond and 
mortgage among whom the corporation the individual jointly hold- 
ing such instruments may included, executed such corporation 
and delivered each person who becomes interested such bond and 
mortgage. Every corporation, corporation and individual jointly, 
issuing any such certificates, shall keep record proper books 
account all certificates issued pursuant the foregoing provisions.” 
1937, 3:16-3. 

The defendant herein clearly intended follow the latter plan 
appears from the resolutions passed its Board Directors author- 
izing the taking these mortgages for sundry trusts and issuing the 
participation certificates the form hereinbefore outlined. The 
method adopted the defendant substantial compliance with the 
statute conceive be, even the agreement under which the 
trustee held complainant’s money required such compliance, because 
the provision authorizing the investment trust funds the 
judgment the trustee should seem advisable, whether securi- 
ties authorized for the investment trust funds the laws the 
State New Jersey otherwise. 

act the legislature entitled “An Act relative investment 
executors, administrators, trustees and other persons acting 
fiduciary capacity, mortgages, shares parts bonds and mort- 
gages, participation certificates bonds and mortgages, and other 
interests bonds and mortgages,” relative the investment trust 
funds, Chapter 204, 1933, 444, 1937, 1:1-10, 3:6-1, 
3:16-5 which seems have been passed for the purpose ame- 
liorating conditions caused unprecedented depression then 
existing, provided sections and follows: 

Any action agreement investment heretofore taken 
made any fiduciary this act authorized taken made, 
the exercise good faith and reasonable discretion, hereby validated 
and confirmed for all purposes. 

any portion this act shall declared unconstitutional, 


r 
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the validity the remainder the act shall not thereby affected. 

shall liberally construed for the effectuation its pur- 
ose.” 

The provisions this act confirm, such should necessary 

this case, any action taken the defendant herein the management 

this trust, having acted good faith and with reasonable dis- 

The precise question have the instant case does not seem 
have been determined any these cases which have made 
reference; however, the case Springfield Safe Deposit Trust 
Co. First Unitarian Soc. al., 200 541, 467, 
decided the Supreme Judicial Court Massachusetts, there was 
situation quite similar that which exists the instant case concern- 
ing the investment made the trustee. that case the trust fund 
was represented investment participating interest note and 
mortgage which ran the trustee without designation trustee, and 
which they assume that was for the convenience the various trust 
estates interested therein and enable the trust company trustee 
hold, administer and with the note and mortgage for the best 
interest the trust. quote from the opinion Chief Justice Rugg 
which was held that the trustee should not charged with 
improper illegal investment. said [page 544]: 

“The main question decided whether upon the facts thus 
disclosed this record the investment this amount out the 
Spaulding trust participating interest mortgage real 
estate this commonwealth warranted matter law. The 
principle law this commonwealth governing the conduct 
trustee making investments has been established for more than 
century. trustee required conduct himself faithfully and 
exercise sound discretion, and enlightened observance 
how men prudence, discretion and intelligence manage their own 
affairs, not regard speculation but regard the permanent 
disposition their funds, considering the probable income well 
the probable safety the capital. Good faith and sound discretion, 
informed experience and wise observation, constitute the standard. 
That standard comprehensive and remains fixed. not bound 
particular classifications securities, but continues safe guide 
under changed financial institutions and business customs, usages and 
investment combinations. 

“The facts set forth the record and already summarized show 
that the kind investment here assailed comes within the rule govern- 
ing trust investments just stated. Participating interests mort- 
gages have been approved investments for trust funds held trust 
companies the concensus opinion among the responsible officers 
trust companies covering considerable time and large area 
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the country. Investments that nature cannot condemned under 
our rule far they rest upon good faith, sound discretion, and con- 
formity custom. 

precise question whether matter law such investments 
are permissible. That question has not arisen hitherto this com- 
monwealth. Investment trust funds securities this nature has 
been upheld other jurisdictions. The general principle found 
Am. Law Inst. Restatement, Trusts, 227, comment these 
words: mere fact that trust funds are combined with funds not 
held trust with funds other trusts making investments does 
not necessarily make the investments improper, provided that the in- 
vestments are other respects proper. Thus, investment trust 
funds participating interest one more first mortgages 
land, group securities which are all proper trust investments, 
may proper trust investment. Such investments are not proper 
they are not such prudent man would make his own property 
having primarily view the preservation the estate and the amount 
and regularity the income derived. 

Viewing the conduct and management the defendant the 
administration the trust fund committed its care Mrs. Cox 
under the agreement, and viewing the transactions the trustee the 
light all the conditions and circumstances existing since its creation, 
convinced that the defendant has acted good faith and with 
reasonable discretion and cannot held responsible for any loss, 
either ascertained the time the filing the Bill herein then 
prospective, nor should the defendant required pay complain- 
ant the said sum $3,000 with interest, held trust, and take 
over said investments. 


Deposit Trust Funds National Bank Its 
Own Savings Department 


The Board Governors the Federal Reserve System 
recently considered and answered three questions relating 
the deposit funds, held national bank fiduciary, 
its own savings department. The three questions passed 
the Board are the following: 


(1) May national bank with trust powers, acting fiduciary 
capacity, deposit trust funds its own savings department “as 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §469. 
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investment,” and would the answer different State where State 
banks are permitted invest trust funds their own savings de- 
partment? 

(2) trust funds are deposited its savings department “as 
investment” are such funds required secured assets 
the bank segregated the trust department? 

(3) Where the provisions the trust instrument require legal 
investments, may national bank deposit funds “awaiting invest- 
ment distribution” its own savings department under the pro- 
visions section 11(k) the Federal Reserve Act and Regulation 
savings account “as investment” cannot considered 
conforming local statutes? 


The Board rendered and published the January Federal 
Reserve Bulletin the following opinions the above ques- 
tions: 


connection with the first question, the Board pointed out that 
section its Regulation provides that “funds received 
held national bank fiduciary shall not invested 
obligations the bank,” and footnote appended thereto 
vides that such requirement “shall not deemed prohibit invest- 
ments which are expressly required the instrument creating the 
trust court order.” Accordingly, the Board expressed the 
opinion that national bank not permitted invest trust funds 
depositing them its own savings department unless such invest- 
ment expressly required the instrument creating the trust 
court order. this light, the Board believed immaterial 
whether State banks are permitted invest trust funds de- 
positing them. 

With respect the second question, after referring the fact 
that section 11(k) the Federal Reserve Act (12 Code 248k) 
and section 9(b) Regulation require that trust funds awaiting 
investment distribution which are used national bank the 
conduct its business secured the deposit securities the 
trust department the bank, the Board expressed the opinion that 
trust funds invested national bank deposit its own savings 
department are not required secured because they are not funds 
awaiting investment distribution. this conection, was sug- 
gested that trust funds deposited national bank its own 
savings department ordinarily should assumed funds await- 
ing investment distribution they cannot properly invested 
obligations the bank under the provisions section 11(a) 
Regulation referred above. 
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answer the third question, the Board stated that section 
11(k) Federal Reserve Act and Regulation not prohibit 
national bank from depositing its own savings department trust 
funds administered and awaiting investment distribution, but 
should borne mind that section 9(a) Regulation pro- 
vides that trust funds shall not held uninvested undistributed 
national bank “any longer than reasonably necessary.” 
course, any such deposit must conform the requirements the 
Board’s Regulation relating “savings deposits.” The question 
whether, under the laws particular State which national 
bank may located under the provisions particular trust 
instrument, national bank may properly carry trust funds await- 
ing distribution investment savings deposit one depending 
upon all facts the particular case and the proper construction 
the State law. 

Regulation referred the answer the third question 
above, relates the payment deposits and interest thereon 
member banks the Federal Reserve System. general, 
prohibits the payment interest demand deposits, fixes the maxi- 
mum rates which may paid time and savings deposits, prohibits 
the payment time deposits before maturity and provides for the 
giving notice for the purpose withdrawing savings deposits. 


Fair Sales Law Unconstitutional 


The New Jersey “Fair Sales Act,” laws 1988, chap. 394, 
providing that “the advertisement, offer for sale, sale 
any merchandise less than cost retailers prohibited,” 
unconstitutional, that deprives the retailer property 
right without due process law. only where customers 
who order goods advertised for sale less than cost are told 
that the line has been sold out and are offered substitutes 
higher prices, that the right regulate the practice statute 
arises. 

This was decided the New Jersey District Court. 
Bergen County, the case State Packard-Bamberger 
Company, Inc., Atl. Rep. (2d) 599. The following 
paragraphs are quoted from the court’s opinion: 


The defendant admittedly advertised loss leaders attract cus- 
tomers its store sell, addition the loss leaders, other mer- 
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chandise priced normal profit ratio. There certainly 
pernicious fraud that practice long the goods are advertised 
and sold the prices The fraud appears when customers 
order the goods advertised and are told that the line has been sold 
out and substitutes are offered higher prices. 

argument there was, and Counsel’s brief there is, long 
discussion whether the “Fair Sales Act,” prohibiting the 
selling article below cost, contrary public policy. (Cases 
cited plaintiff.) 

think that, least, safe say that the most enlightened 
judicial policy let people manage their own business their 
own way, unless the ground for interference very clear; for 
example, the milk industry. believe cannot too greatly ex- 
aggerate the value and importance the public fixing fair price 
competition. 

Fixing the price all goods very different thing from fixing 
the price one kind article. The one means destruction all 
competition and all incentive increase excellence the product; 
the other means heightened competition and intensified incentive 
increase quality. 

Citing Wilentz Crown Laundry Service, Inc., 116 Eq. 
40, 172 331, “No common-law right has been more firmly 
established more treasured than the right the individual 
sell his goods his services whatever price and the purchaser 
might agree upon.” 

Although the “Fair Sales Act” might help few selfish interests, 
would detrimental the public whole. The buying public 
would forced purchase articles higher prices, increasing the 
cost living. The legislation fixing prices must directed 
articles which are affected with public interest and not take away 
the common law rights the people. 

Tinsman Belvidere Delaware Railroad Co., 148, 
Am. Dec. 565, the Court stated that: “Statutes derogation 
common law rights are strictly construed, and are not 
infer that legislature intended alter the common law principles 
further than clearly expressed, than the case absolutely re- 
quired.” 

the instant case, not only the ground for interference 
the legislature not “very clear,” but ground for any interference 
whatever has been shown, which any manner whatsoever justifies 
the deprivations limitation the unquestioned rights individuals. 
The “Fair Sales Act,” under the American concepts government 
and economics, deprivation clearly defined property rights 
without due process law. not all denied that there are 
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many instances which States have the right fix prices, 
state even more accurately, limit restrict the clear and un- 
equivocal common law right the individual fix his own prices 
free competition. The first and underlying question settle 
whether the defendant can deprived his common law right 
even his constitutional right fix his own prices. this 
self-evident from the very words article the Amendments 
Federal Constitution, Const. Amend. which states un- 
equivocally: “Rights enumeration the Constitution 
certain rights, shall not construed deny disparage others 
retained the people.” 

The Supreme Court, the case Tyson Bro. United 
Ticket Offices Banton, 273 418, page 429, Ct. 426, 
page 428, Ed. 718, states: “In the endeavor reach 
correct conclusion respect this inquiry, will helpful, 
way preface, state certain pertinent considerations. The first 
these that the right the owner fix price which his 
property shall sold used inherent attribute the property 
itself, Case the State Freight Tax, Wall 232, 278, Ed. 
146, and, such, within the protection the due process law 
clauses the Fifth and Fourteenth Amendments [U. Const. 
Amends, 14]. See City Carrollton Bazzette, 159 284, 

previously stated, not denied that there are instances 
which the States can limit restrict the right the individual 
fix his own prices. Those instances, readily admitted the 
plaintiff here, fall within very narrow classification. words 
strong and clear that reasonable persons cannot possibly differ 
their meaning, the Supreme Court the United States has 
given the formula. 

Williams Standard Oil Co., 278 235, Ct. 115, 
Ct. page 116: “It settled recent decisions this court 
that state Legislature without constitutional power fix prices 
which commodities may sold, services rendered, property used, 
unless the business property involved ‘affected with public 
Wolff Packing Co. Industrial [Relations] Court, 262 
Bro. Banton, supra; Fairmont Creamery Co. Minnesota, 274 
1327]. Nothing gained reiterating the statement that the 
phrase indefinite. repeated decisions this court, beginning 
with Munn Illinois, Ed. 77, that phrase, 
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however may characterized, has become the established test 
which the legislative power fix prices commodities, use prop- 
erty, services, must measured.” 

The question, “When business ‘affected with public inter- 
answered the same case the bottom pages 239 and 
240, Ct. page 116, which state: applied particular 
instances, its meaning may considered both from affirmative 
and negative point view. means that business 
property, order affected with public interest, must 
such employed justify the conclusion that has been 
devoted public use and its use thereby effect granted the 
public, Tyson Brother Banton, supra, 273 434 (47 Ct. 
426). Negatively does not mean that business affected with 
public interest merely because large because the public are 
warranted having feeling concern respect its mainte- 
nance. Id., 273 434, Ct. 426. The meaning and applica- 
tion the phrase are examined length the Tyson Case, and 
see reason for restating what there said.” 

now becomes important this case inquire, “What busi- 
ness, any, has been declared the Fair Sales Act ‘affected 
with the public The “Fair Sales Act” declares not one 
single business enterprise affected, and yet imposes restric- 
tions upon all business. Under sweeping conception govern- 
ment economics has there been such sweeping deprivation 
long cherished rights constitutionally reserved the individuals 
themselves, been justified under the law the land. Even the 
legislature had declared this Act that any business was 
affected with public interest justify the deprivation and right 
the individual fix his own prices that declaration would still 
one for judicial decision. For, the Tyson Case, the Court said, 
page 431, Ct. page 428: “And, finally, the mere declara- 
tion the Legislature that particular kind property busi- 
ness affected with public interest not conclusive upon the ques- 
tion the validity the regulation. The matter one which 
always open judicial inquiry. Wolff [Packing] Co. Industrial 

The plaintiff contends that this not price fixing bill, but 
bill only put floor under prices, and cites the 1935 statutes 
California, page 1546; Deering, Codes, Laws 
Amendments 1935 Supp. 2063, Act 8781, and support thereof 
Miller Board Public Works, 195 Cal. 477, 484, 234 381, 
383, 1479; Wholesale Tobacco Dealers Assn. National 
Candy Tobacco Co., Cal. Sup., These cases cited are 


THE BANKING LAW JOURNAL 


based upon the statute California which substantially different 
from our own; well Chapter the Acts 1937 Tennes- 
see, citing Rust Griggs, 172 Tenn. 565, 733. 

therefore, feel that the right the individual fix his own 
prices cannot infringed denied, except certain cases falling 
well defined limits, none which are present here. Citing Inger- 
soll Bro. Hahne Co., Eq. 222, 101 1030, affirmed 
Eq. 332, 108 128; Wilentz Crown Laundry Service, 
Inc., 116 Eq. 40, 172 331; Tyson Bro. United Ticket 
Offices Banton, 273 418, Ct. 426, Ed. 718, 
Minnesota, 283 697, Ct. 625, Ed. 1357. 

contended the part the plaintiff that the decision 
the United States Supreme Court the Nebbia Case has altered the 
well established rules heretofore extended. Certainly all the cases 
cited above, and many others too numerous mention, have struck 
down unconstitutional all price fixing statutes, except where the 
business subject the operation each such law was “affected 
with public interest.” Therefore, the question “has the Nebbia 
Case altered that firmly entrenched rule?” study the case will 
disclose that has not. See the reported case Nebbia New 
decided the United States Supreme Court two days after the date 
which the emergency statute there question was have expired 
its own limitation. 

The argument before the Highest Court disclosed that “The 
legislation temporary nature” (at page 511) and that “the 
temporary and emergent character the legislation being accepted, 
well within the scope the police power.” reading the 
case discloses the emergency, and the emergent character the 
Act all its details. greater importance, however, are two 
points: (1) The act was one relating and limited one industry; 
milk. Nothing else was affected. (2) The milk industry was one 
very “vitally affected with the public interest.” Those two points 
and themselves bring the Nebbia Case squarely within the rules 
laid down and cases already cited, and the same token, leave the 
“Fair Sales Act” under the same infirmities described those cases. 
The defendant, stating excerpts from the Nebbia decision, discloses 
this clearly so. The Court said, page 515, Ct. 
page 507: “The question for decision whether the Federal Con- 
stitution prohibits state from fixing the selling price milk.” 

And page 521, Ct. page 509: “Save the conduct 
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railroads, business has been thoroughly regimented and regu- 
lated the State New York the milk industry.” 

And further, page Ct. page “The milk in- 
dustry New York has been the subject long-standing and drastic 
regulation public interest.” 

And, the bottom page 530, Ct. page 518: “The in- 
quiry disclosed destructive and demoralizing competitive condition 
and unfair trade practices which resulted retail price cutting and 
reduced the income the farmer below the cost production.” (No 
such inquiry disclosure shown the instant case.) 

And, the bottom page 536, Ct. page 515: “The phrase 
‘affected with public interest’ can, the nature things, mean 
more than that industry, for adequate reason, subject 
control for the public good.” words refer only one industry, 
and not all industries, 

From examining the above cases, apparent that (1) The Act 
was temporary emergency measure cope with hopelessly chaotic 
condition one industry alone; (2) That the Act referred and 
dealt with that one industry alone; and (3) That the one industry 
much if, indeed, not more than any other, vitally “affected with 
the public interest.” 

After careful consideration the Briefs filed this matter, and 
examining the law pertinent the question, the opinion that 
the Act known the “Fair Sales Act” unconstitutional and 
will, therefore, sustain the motion dismiss the complaint filed 
this case. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


FUNDS TRANSFERRED FROM 
COUNT THAT HUSBAND COVERED 
DEPOSIT INSURANCE 


Jones Federal Deposit Insurance Corporation, United States District 
Court (W. Oklahoma), Fed. Supp. 985 


woman, having $10,000 deposit bank, transferred $5,000 
that sum account standing the name her husband. This 
transfer was made settlement debt actually owing from 
the wife the husband. Upon the closing the bank, was held 
that both accounts were covered Federal deposit insurance. 


Law. Separate actions Emma Jones and Ray Jones 
against the Federal Deposit Insurance Corporation, consolidated for 
purposes trial, recover amount deposits closed bank. 

Judgment for plaintiffs. 

Champlin, Enid, for plaintiffs. 

Everest, McKenzie Gibbens, Oklahoma City, for defendant. 


VAUGHT, the above styled cases based upon the 
same state facts and stipulation have been consolidated for pur- 
poses trial, therefore, this opinion will dispose both cases. 

The plaintiff Emma Jones alleges that the 13th day De- 
1927, she deposited the First State Bank Cheyenne the 
sum $10,000 interest bearing demand deposit. That thereafter 
and about September 29, 1934, she withdrew $5,000 leaving 
balance deposit the sum $5,000; that portion said de- 
posit has ever been withdrawn Emma Jones and that she not 
indebted the First State Bank Cheyenne any sum; that said 
deposit covered the insurance policy issued the defendant cor- 
poration, guaranteeing deposits said bank, and she prays judgment 
for $5,000 with interest thereon from date judgment and for the 
costs this action. 
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the second case, number 6079, Ray Jones alleges his petition 
that the 29th day September, 1934, deposited the sum $5,000 
the First State Bank Cheyenne interest bearing demand 
that same has not been withdrawn, altered modified any 
time this plaintiff any person acting his behalf; that not 
indebted said bank any sum; that said deposit covered the 
insurance policy issued the defendant corporation guaranteeing de- 
posits said bank, and the plaintiff, Ray Jones, prays judgment for 
$5,000 against the defendant together with interest per cent. from 
date judgment, and for the costs this action. 

The evidence this case discloses the following state facts: Ray 
Jones and his wife, Emma Jones have been married since 1900. 
Emma Jones had separate estate which she inherited from her father 
and mother. Ray Jones was very substantial farmer and stock dealer. 
all these years has kept his account and his wife’s account sep- 
arately. has never used any his wife’s money his speculations 
but from time time has made investments for her and had her 
authority use her money for such purposes. They formerly lived 
McPherson, Kansas, but moved Elk City about 1926. They both 
accounts the bank McPherson, Kansas, and the First 
National Bank Elk City, Oklahoma. They both had substantial de- 
posits the Elk City bank which they were receiving interest 
the rate per cent. their daily balances. About the Ist De- 
1927, Thurmond, president the Elk City bank, advised 
Mr. Jones that would not able continue pay per cent. 
daily balances but would compelled reduce the rate interest 
per cent. Jones told Thurmond that was not sure that wanted 
leave the money per cent. but would let him know. Thurmond 
also advised Jones that the First State Bank Cheyenne was paying 
per cent. deposits and that the Cheyenne bank would accept $10,000 
per cent. Jones told Thurmond that would let him know 
little later and sometime prior the 8th December, 1927, after dis- 
the matter with his wife, advised Thurmond that could 
make deposit for Mrs. Jones $10,000 the Cheyenne bank and 
authorized him draw $10,000 from his wife’s account and deposit 
the First State Bank Cheyenne upon the terms indicated. Thur- 
mond advised him that would and immediately thereafter 
transferred $10,000 from the bank Elk City the bank Cheyenne 
and the 8th day December, 1927 deposit ticket was issued 
the First State Bank Cheyenne Emma Jones, showing deposit 
said bank Emma Jones $10,000. This deposit ticket was 
sent the First State Bank Cheyenne the Elk City bank for 
Emma Jones and was delivered Thurmond Ray Jones, whe 
delivered his wife, Emma Jones. The interest was paid 
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this deposit, quarterly, Emma Jones the 29th day Sep- 
tember, 1934, and each instance, the interest checks were sent 
the Cheyenne bank the First National Bank Elk City, which latter 
bank deposited the interest payments the credit Emma Jones 
and issued deposit ticket Emma Jones and delivered same her. 

Prior the 29th September, 1934, transaction McPherson, 
Kansas, Ray Jones had used excess $4,000 his funds com- 
pleting loan $7,000 for Emma Jones. had advanced other 
amounts his wife that she owed him approximately $5,000 that 
time. Jones and his wife agreed between themselves that she would 
transfer $5,000 the First State Bank Cheyenne from Emma 
Jones Ray Jones, and Ray Jones met Thurmond, who was con- 
nected with the Cheyenne bank, Elk City and advised him their 
desire. Thurmond immediately communicated with the bank Chey- 
enne and advised them the desire Emma Jones, and the 
29th September, 1934, the Cheyenne bank did transfer $5,000 from 
the account Emma Jones the account Ray Jones. There 
was introduced evidence the trial these cases, the ledger sheets 
the First State Bank Cheyenne showing the account Emma 
Jones charged with check $5,000, leaving balance her 
account $5,000 September 29, 1934. the same date, shown 
ledger sheet from the First State Bank Cheyenne, account 
was opened with Ray Jones showing deposit his account $5,000. 
The bank Cheyenne paid interest Emma Jones and Ray Jones, 
respectively, said deposits the date the bank closed. 

From the record this case, there nothing irregular unusual 
the manner which these deposits were handled. 

The bank Cheyenne was closed the 25th March, 1935. 
the second day after the bank had been closed, was opened pay 
off the depositors. Ray Jones and Emma Jones went the Cheyenne 
bank and asked for the payment their deposits. Whereupon they 
were advised that they had money there; that there were records 
the bank showing deposit either Ray Jones Emma Jones. 
They stated the Mr. Thomason, who was charge 
the failed bank, and they made out and signed affidavits setting forth 
the facts have been hereinbefore enumerated. 

There question about the deposits having been made and the 
bank recognized the deposits valid and paid interest the deposits 
the time the bank closed. 


developed from the testimony Kelly, bank examiner 
the state banking department Oklahoma, that because his various 
examinations the bank, was acquainted with the deposits Emma 
Jones and Ray Jones and during said examinations the bank 
found these deposit records, contended for the plaintiffs. 
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appears, however, that keeping with the manner which the 
banking business this institution was conducted, little regard was 
shown for the rights the depositors and the accounts were handled 
the management the bank saw proper. The money these two 
accounts was dissipated the bank shown this evidence, and the 
ledger sheets were actually taken out the active banking records 
and placed among the inactive records where they were discovered 
the examiners after the closing the bank. 

The defendant its answer this case denies that either these 
plaintiffs the time the closing the bank had deposit $5,000 
any other amount said bank. The court finds from the evidence, 
however, that each these plaintiffs did have deposit $5,000 
said bank the time was closed, there being evidence whatever 
the contrary, and the time said bank was closed, was indebted 
each the plaintiffs the sum $5,000. 

The court further finds that the insurance policy the defendant 
insurance corporation covers these deposits and that said insurance cor- 
poration liable the plaintiffs therefor, and the plaintiffs are each 
entitled judgment the sum $5,000 and for interest the rate 
per cent. from this 


form judgment together with findings fact and conclusions 
law, consistent with this opinion, may submitted within fifteen 
days. exception allowed the defendant each case. 


CERTIFICATE DEPOSIT EXCHANGE 
FOR CHECK COVERED DEPOSIT 
INSURANCE 


Deaton Federal Deposit Insurance Corporation, United States District 
Court (W. Oklahoma), Fed. Supp. 984 


One Conway drew his check for $5,000 bank Elk City, 
Oklahoma, payable the order bank Cheyenne, Oklahoma. 
handed the check his agent with instructions deliver 
the Cheyenne bank and procure for Conway certificate deposit 
the sum $5,000, which the agent did. was held that this 
deposit was covered Federal deposit insurance. The fact that 
the bank Cheyenne redelivered the check Conway’s agent, 
without Conway’s knowledge consent, was held immaterial. 


Law. Harold Deaton, administrator the estate 
Conway, deceased, against the Federal Deposit Insurance 
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Judgment for plaintiff. 

Gipson, Sayre, Okl., and Don Ellison, Oklahoma City, 
for plaintiff. 

Everest, McKenzie Gibbens, Oklahoma City, Okl., for defendant. 


VAUGHT, this action the plaintiff sues recover the 
guaranty the Federal Deposit Insurance Corporation deposit 
$5,000 the First State Bank Cheyenne, Oklahoma, and which 
certificate deposit was outstanding the time the failure 
the bank. 


The facts are uncontroverted, that about the 15th day 
December, 1934, Conway had deposit the First National 
Bank Elk City, Oklahoma, excess $14,000; that was very 
poor health, had sold his lumber business Elk City and was preparing 
remove California where hoped regain his health. 

Plaintiff’s evidence that Conway desired make his deposits 
smaller amounts that could have the advantage deposit insur- 
ance; that talked with Mr. Thurmond, the President the 
First National Bank Elk City, and learned that the First State Bank 
Cheyenne would accept deposits $5,000. Conway thereupon issued 
his check, payable the First State Bank Cheyenne, delivered 
Mr. Thurmond, who stated Conway that was going Cheyenne 
few days and Conway directed Thurmond purchase certificate 
deposit the First State Bank Cheyenne for $5,000. few 
days thereafter, Thurmond went Cheyenne, delivered Conway’s 
check Higgins, Jr., the President the Bank The 
check was stamped with rubber stamp Higgins and placed among 
the papers the bank and Higgins thereupon issued Conway and 
delivered Thurmond deposit for $5,000 due ninety 
days bearing interest three per cent., which certificate deposit was 
signed Higgins, Jr., President the bank. Thurmond, 
his return Elk City, delivered the same Conway. 

the contention the defendant that Higgins and Thurmond 
had transaction, the course which, this particular check Con- 
way’s was delivered back Thurmond. 

The acts above mentioned constituted deposit the bank 
Cheyenne and immaterial what the bank did thereafter unless 
was with the consent Conway. The bank received the check and 
the check bears the indorsement the First State Bank Cheyenne 
and was later paid out the account Conway the First National 
Bank Elk City. far the bank and Conway are concerned, the 
transaction was completed and unless Conway consented some way 
the transaction, which the defendant relies upon defense this 
action, Conway would not bound. 
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The court the opinion that the deposit was made good faith 
Conway; that certificate deposit was issued and delivered 
Conway, that has never been paid; and, that the bank liable 
Conway for said deposit. 

The court further the opinion that this deposit covered 
the insurance policy the defendant and that the defendant liable 
for said sum. 

The court finds generally for the plaintiff. Findings fact and 
conclusions law are herewith filed. form judgment may 
prepared, consistent with said findings, conclusions, and this opinion. 
exception allowed the defendant. 


FUNDS TRANSFERRED FROM FATHER’S AC- 
COUNT THAT DAUGHTER COVERED 
DEPOSIT INSURANCE 


Barton Johnson, United States District Court (W. Oklahoma), 
Fed. Supp. 987 


One Cooper, having substantial deposit bank Cheyenne, 
Oklahoma, directed the bank’s president transfer $5,000 from his 
account account standing the name his daughter. The 
bank’s officers prepared debit slip showing the transaction and 
individual ledger sheet the name the daughter and the transfer 
the books the bank was made sometime later. The father 
advised the daughter what had been done but the bank did not 
send duplicate deposit slip the daughter. was held that there 
was valid deposit the name the daughter and that was 
covered Federal deposit insurance. The fact that the president 
the bank subsequently caused the deposit retransferred 
the father’s account, without the knowledge consent the 
daughter, was held immaterial. 


Law. Bessie Barton against Howard Johnson, 
Bank Commissioner the State Oklahoma, and the Federal De- 
posit Corporation, recover amount alleged deposit 
closed state bank. 

Judgment for plaintiff. 


VAUGHT, J.—The plaintiff brings this action recover from 
the Federal Deposit Insurance Corporation the sum $5,000 which 
she alleges was deposit the First State Bank Cheyenne the 
time its failure. 
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The plaintiff, Bessie Barton, the only child Cooper, 
now deceased and formerly stockholder the First State Bank 
Cheyenne and depositor said bank from the time its organization. 
Cooper was man owning considerable property Roger Mills 
and adjoining counties, and 1925, some ten years the death 
his wife and several years after the marriage his daughter, was 
married one Willie Bowman. Cooper was close friend the 
Thurmonds, the owners the bank Cheyenne and was personal 
friend Higgins, Jr., who for many years had been the managing 
officer said bank. Cooper all times carried very substantial de- 
posit the bank and was recognized the community which 
lived one its best citizens and man integrity. frequently 
intrusted the care Higgins, the payment his taxes and the pay- 
ment various bills that would come the bank. had absolute 
Higgins. 


December, 1934, Mr. Cooper advised Mr. Higgins, who was then 
the President the bank, transfer from his account the sum 
$5,000 and place the sum the credit Bessie Barton, the plaintiff 
herein. debit slip was prepared showing the transaction and 
individual ledger sheet the name Mrs. Bessie Barton was pre- 
pared, and the transfer said $5,000 from the account Cooper 
the account his daughter was made the bank. appears from 
the record that Mr. Higgins did not make the transfer the books 
the bank the day was requested but that was made the 22nd 
day January, 1935. The bank did not send duplicate deposit slip 
the plaintiff but the cashier, Mr. Erwin, officer the bank, testi- 
fied Mr. Higgins instructed him take $5,000 out Mr. Cooper’s 
account and place the credit Bessie Barton. further 
testified that deposit slip credit slip was used but the deposit was 
handled opening ledger sheet crediting Bessie Barton with 
$5,000. 

According the testimony Cooper, which was given 
deposition taken short time prior his death and after the filing 
this action, and the testimony the plaintiff, Bessie Barton, Cooper 
advised his daughter that had made this deposit the bank for her 
and she testified that she had knowledge from her father that the deposit 
was made. 


Cooper and the plaintiff had absolute confidence the bank and 
after the bank closed they learned for the first time that Higgins had 
transferred this deposit from Bessie Barton back Cooper’s account. 
appears from the record that Higgins was friend the present 
Mrs. Cooper although there positive testimony the effect that 
Mrs. Cooper requested this transfer Higgins. 


Cooper testified his deposition that had never any time given 
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Higgins any instructions made any request Higgins that Higgins 
transfer the deposit from his daughter back Cooper’s account and 
the fact that the $5,000 had been transferred from Bessie Barton 
Cooper was not disclosed any manner until after the bank 
failed. 

the contention the defendant insurance corporation that this 
was not deposit but was more less gift; that was temporary and 
that Cooper requested Higgins make this transfer and later directed 
Higgins make the transfer from Bessie Barton back Cooper. 

The only evidence support this the testimony Hig- 
gins, Jr., officer the Bank. The court not inclined give much 
consideration the testimony Higgins. has been convicted 
felony this court and the record this case discloses that was 
the habit doing most anything with the assets this bank that 
wanted and large sense regarded the deposits the bank 
subject his control. 

Higgins testified that considered Mr. Cooper honorable gentle- 
man and one whose word was worthy belief. 

this deposit was made, even though were gift, and the deposit 
was actually entered upon the books the bank and the plaintiff herein 
was notified her father that the deposit was made, then the deposit 
could not taken from Bessie Barton’s account and replaced 
Cooper’s account without the consent Bessie Barton. The 
court regards this completed transaction. Whether was gift 
not, legal deposit the name Bessie Barton was actually 
made the bank. 


The record further discloses that 1925 prenuptial contract was 
entered into Cooper, his daughter, Bessie Barton, and 
Willie Bowman, the lady whom Cooper later married, and this 
contract certain personal property was set aside Bessie Barton 
but the control and handling was left the hands Cooper during 
lifetime. There ample basis for Cooper setting this money aside 
his daughter, stated his deposition that had sufficient 
money deposit spare the payment $5,000 his daughter and 
thought that would decrease his obligation her just that much. 

There question the court’s mind but that this deposit was 
that was made good faith; that was completed transac- 
tion; and, that the acts Higgins, transferring this back 
Cooper and destroying the records the bank, were done for ulterior 
purposes without the knowledge either Cooper the plaintiff 
this case. 


not necessary review further the record lengthen this 
opinion reviewing the authorities cited. The conclusion elementary 
that this were completed transaction and the deposit were made, 
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the title this deposit was vested Bessie Barton and act 
the bank would affect her rights. 

the evidence this case, this deposit was secured the Fed- 
eral Deposit Insurance Corporation and the court has hesitancy 
reaching the conclusion that the insurance corporation liable for this 
deposit and holds. 

Findings fact, conclusions law and form judgment, con- 
sistent with this opinion, may submitted. exception allowed 
the defendant. 


USE SAVINGS ACCOUNT PASS-BOOK 
ONE JOINT DEPOSITOR COLLATERAL 


Hopkins Place Savings Bank Holzer, Court Appeals Maryland, 
Atl. Rep. (2d) 639 


depositor opened savings account his name trust for 
himself and wife, joint owners, subject the order either, the 
balance belong the survivor. Without his wife’s knowledge, 
pledged the pass-book security for loan and placed the pro 
ceeds the savings account. Upon his death, was held that the 
wife was entitled the entire amount deposit. The bank had 
merely equitable interest the deposit which terminated upon 
the depositor’s death before that his wife. 


The account involved this case consisted deposit 
$5,414.79, made March 13, 1930, and entitled: ‘‘John Holzer, 
trust for himself and Elizabeth Holzer, joint owners, subject 
the order either, the balance the death either belong 
the The amount was increased subsequent deposits 
$6,431.10. After the Maryland Banking Holiday February- 
March, 1933, the bank reopened August, 1933, under reorgan- 
ization plan. The plan provided that savings deposits the extent 
sixty-five per cent. would available depositors and that the 
remaining thirty-five per cent. would appropriated the bank 
and would repaid the extent certain segregated assets which 
were liquidated for this purpose. The depositors would par- 
ticipate the distribution long the sixty-five per cent. re- 
mained deposit, but the distribution would reduced pro rata 
with any withdrawals. Without the knowledge his wife, the de- 
positor withdrew $4,000. What became this money not made 
clear and not material. Then, for the purpose restoring the 
deposit its former amount that might receive its full share 
the distribution, the depositor (also without his wife’s knowl- 
edge), borrowed $4,100 from the bank, which sum was credited 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §422. 
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the account. The pass-book was deposited collateral. the 
depositor’s death, was held that the bank could not collect the 
amount the loan from the deposit. The wife was entitled the 
entire amount. 


Action Mrs. Elizabeth Holzer against the Hopkins Place Savings 
Bank recover deposit. From adverse judgment, the defendant 
appeals. 

Affirmed. 


Carlyle Barton and Theodore Dankmeyer, both Baltimore 
(George Coleburn and Niles, Barton, Morrow Yost, all Balti- 
more, the brief), for appellant. 


Wilmer Driver and Wilson Barnes, both Baltimore, for 
appellee. 


PARKE, J.—The Hopkins Place Savings Bank en- 
gaged the business mutual savings bank. connection with its 
financial operations, the Bank maintains savings department for the 
receipt deposits interest and issues such depositors pass book 
which are entered the number the account; the terms the con- 
tract deposit; the charges deposits made and the semi-annual 
accruals interest, and the credits for withdrawals the depositor. 
The pass book had separate columns for withdrawals, balance and de- 
posit the order here stated when read from right left, that the 
central column gave the current balance the depositor since both 
deposits and withdrawals were intended entered when severally 
made the presentation the bank the counter. 


Such savings account was opened March 13, 1930, the de- 
posit $5,414.79. The pass book was issued that date and was given 
the number the account, and the terms deposit were thus written 
the pass book the head the account: ‘‘John Holzer, trust 
for himself and Elizabeth Holzer, joint owners, subject the order 
either, the balance the death either belong the survivor.’’ 
the day the deposit was made $500 was withdrawn and three weeks 
later second withdrawal $150 was made. After these two amounts 
had been taken out, the account grew steadily deposits irregular 
intervals, and the practice having the interest the account, which 
accrued due the expiration every six month period, entered 
eredit that, with but two other small withdrawals, the amount the 
the account April 12, 1933, was $6,431.10. 

After the Maryland Banking Holiday February-March, 1933, the 
Bank did not re-open unrestricted basis, and plan reorgan- 
ization under the Emergency Banking Act became necessary. The plan 
adopted provided that deposits the savings department the extent 
sixty-five percentum would available the depositors and that 
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the residue thirty-five percentum would appropriated the Bank 
and would paid the extent the proceeds certain segregated 
assets the Bank which were liquidated for this purpose. The 
depositors would participate any distribution made the Bank 
long the sixty-five percentum remained deposit, but any 
were withdrawn, there was pro rata reduction the distribution 
received. When the reorganized bank was opened August, 
1933, the effect this plan the account here question shown 
the entries made the Bank the pass book. Thirty-five per 
centum the deposit $2,302.93 was absorbed and deducted from the 
deposit accordance with the plan and, this amount, the depositors 
were entitled receive distribution dividends when and made 
the Bank pursuance the terms the plan reorganization. The 
charge this amount against the deposit account was entered 
withdrawal, and left the credit the account the sum $4,128.17 
sixty-five per centum the deposit, which was the amount the 
account that remained subject the terms the deposit. 
August 1933, the husband, John Holzer, drew out the 
account his own order and without the participation knowledge 
his wife, Elizabeth Holzer, the sum $4,000. There testimony 
the record which tends show that this sum was forthwith similarly 
deposited another institution, but this immaterial fact. Neither 
the depositors beneficiaries was under duty obligation 
any kind the Bank nor had any relation with the Bank except such 
grew out the terms the deposit account. The money was the 
property the depositors, and was none the affairs the former 
depository what was done with the money which was withdrawn strict 
conformity with the terms the deposit. should noted that when 
the money was withdrawn the Bank was the debtor, and had defaulted 
the extent thirty-five percentum the amount the account. 
The plan reorganization dedicated certain assets, which were not 
included the portfolio the reorganized bank, the payment 
the amount the appropriated deposits the extent the proceeds were 
sufficient. From the proceeds the liquidation such assets the 
Bank were excluded from those assets upon which the reorganization 
plan was based, dividends way distribution were declared and 
paid the depositor proportion the amount his average monthly 
balance with the bank bore the sixty-five per centum his amount 
deposit before the reorganization. These dividends from the pro- 
ceeds the excluded assets liquidation were when paid, 
against the thirty-five per centum the deposit retained the Bank. 
Since the effect the withdrawal $4,000 the sixty-five per 
centum was leave residue but $128.17, was upon this amount 
slightly increased deposits interest which had accrued, that the 
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Bank computed the February and August dividends 1934 $8.39 
and $14.54 and them the appropriated thirty-five per centum 
the account. 

The two dividends 1934 were small contribution 
the way credit the $2,302.93 which had been expropriated the 
reorganization the Bank, that the husband determined increase 
these dividends restoring the deposit the account the full sixty- 
five per centum the deposit the time the reorganization and 
thereby obtain the maximum proportion provided the plan re- 
organization. With this view, Holzer, without the participation 
knowledge his wife, borrowed $4,100 the Bank August 17, 
1934, and gave his individual promissory note that date the Bank 
for the sum borrowed, payable demand with interest the rate 
five per centum per annum. The pass book was deposited Holzer 
with the Bank collateral security for the payment the note, and 
agreed ‘‘to furnish additional security, when and demanded, with 
the understanding that such demand not complied with within two 
hours this note shall become instantly due and payable.’’ The note 
was the usual form promissory note with collateral pledged, 
and all the promises, conditions and terms were made and assumed 
Holzer and none other. Upon the execution the note credit the 
full amount the note was entered the pass book and the total 
deposit was thereby brought $4,295.61 slightly excess the 
sixty-five per centum the deposit before the reorganization. The 
subsequent dividends were this basis, and, with the interest the 
savings account, were the only later deposits and entered. 
accordance with its understanding with Holzer, the Bank, after the 
execution the note, kept the pass book, and entered therein the 
interest accrued due, and the dividends distribution 
they were made. quarterly the interest the $4,100 note 
Holzer was charged the account withdrawal, and noted the 
pass book. 

Holzer died October 1935. His knew nothing these 
various transactions, and believed that the Bank kept the bank book 
for her After the loan $4,100 Holzer drew money 
from the account and his wife made but one. April 13, 1936, she 
went the Bank and said that she desired withdraw $350 from the 
account, but did not have the book. She was informed that the book 
was not necessary and the Bank paid her the money, and the with- 
drawal was put the Bank the pass book. She was not informed 
the note her husband which nothing but the interest had been 
paid the manner stated and knew nothing the bank book being 
held pledge secure her husband’s note. Her first information 
was obtained when she demanded payment the survivor and the 
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Bank refused pay her more than $208.12 the amount the 

ings account after the principal and interest her husband’s note are. 

deducted. The wife then brought action for the recovery deposit, 
and obtained judgment against the Bank the sum $4,625.08. The 
Bank has appealed. 

There material conflict the testimony. The rulings the 
evidence and the prayers are consistent and are rejection the de- 
fendant’s theory that the pledge the husband bound the wife 
that the payment the principal and interest the husband’s note 
had made out the savings bank deposit here controversy 
before the wife the survivor could claim any the deposit. 

The wife was not party the transactions whereby the loan was 
granted, the note given, the interest the savings account pledged, 
and the deposit made the borrower the money loaned the credit 
the savings account. Neither does there appear any act thing 
subsquently done whereby bound the husband’s pledge 
waived became estopped fully assert her rights and interest 
therein. The defendant, through its accredited and empowered official 
representatives, dealt with the husband alone the Bank full year 
after the institution had been reorganized. The loan was sought the 
husband and made him the pledge him the savings account 
the Bank whose terms disclosed and advised the Bank the nature 
and contingencies the interests the husband and his wife. The 
use which the husband proposed make the proceeds the loan 
was known the defendant, whose proper officers prepared the precise 
form the promissory note and pledge for the husband sign and 
The whole transaction was begun and was concluded the 
husband and the agents the defendant the rooms the bank and 
the presence one another. The contract thus fairly and knowingly 
made bound the parties according its terms applied the subject 
matte: The loan was the husband singly. The transaction excludes 
any other conclusion. The nature and rights the parties interest 

the fund deposit were clearly and precisely defined the declara- 
tion trust set forth the head the account carried the savings 
department and entered the pass-book. The nature the trust 
was known the parties, was the fact that every deposit 
made the credit the fund became integral part the corpus 
the trust and, therefore, was affected and was governed its use and 
disposition the terms the trust. Thus the trust was not only for 
John Holzer, but for himself and Elizabeth Holzer, the plaintiff 
here, joint owners, subject the power withdrawal all 
any part the fund the order either, and the fund its residue, 
any, the death either, belong the survivor. Milholland 
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Mt. Calvary Church, 101 Md, 494, 635; Ghingher Fanseen, 
166 Md. 519, 529, 530, 172 75; People’s Bank Turner, 169 Md. 
430, 182 314, 103 490; Sponseller, 160 Md. 497, 
499, 154 140; Fairfax Bank Baltimore, Md., 199 

Hence, whatever was deposited the credit this account, whether 
money, specie the form credits, interest the fund 
accruing due, dividends declared distribution the proceeds 
liquidation assets segregated for the benefit the appropriated thirty- 
five per centum deposits, and the proceeds loans made with the 
depository, became constituent the corpus the trust. Such 
corpus was all times until the death the survivor, subject the 
power withdrawal all any part the trust fund either 
beneficiary, and, far the depository concerned, the use which 
the sum withdrawn was subsequently put was concern the 
depository and had effect upon its rights and liabilities with refer- 
ence the corpus the trust. The pass book not negotiable in- 
strument, and its possession does not constitute evidence right 
draw money thereon, but charges the parties and their assignees with 
full knowledge the terms the deposit. Royon Greenstein, 122 
Ohio St. 340, 171 595; Brogna Commissioner Banks, 248 
Mass. 241, 142 746; Bryson Security Trust, Bank, 
Cal. App. 596, 156 987; McCaskill Connecticut Sav. Bank, 
Conn. 300, 568, 737, Am. St. Rep. 323; First Nat. 
Bank Southworth, 117 App. 143, affirmed 215 640, 
771. the delivery the husband the bank the pass-book would 
have charged any assignee with full knowledge the terms the de- 
posit, and the bank here had actual knowledge was the depository 
the funds. Michie Banks and Banking, vol. ch. sec. 46, pp. 
105, 106. The bank, therefore, had full notice the rights and interests 
the parties and its obligations and duties. Hence, when the husband 
delivered the possession the pass-book pledge, the bank was 
charged with the knowledge that one joint owner cannot pledge the 
interest his other joint owner security for debt without the con- 
sent that other joint tenant. Nor there any testimony this 
record tending show that the pledge the pass book the husband 
was done the authority the wife that was ever ratified and 
confirmed her. The power one joint tenant withdraw funds 
deposited trust for the benefit the joint tenants, and so, so, alto- 
gether part, defeat the trust does not inference confer the 
power one joint tenant pledge for his own debt the interest him- 
self and his joint tenant such deposit. Jones Collateral Secu- 
rities (3rd ed.), sec. 65; Michie Banks and Banking, vol. ch. 16, 
sec, 19, pp. 41, 42; Mechem Agency (2nd ed.), sec. 186. Levi 
Booth, Md. 305, 311, Am. Rep. 332; People’s Banking Company 
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Fidelity Deposit Co., 165 Md. 657, 678, 679, 170 544, 171 
345; Stone National City Bank, 126 Md. 231, 657. power 
may not implied which would destroy the trust created for pur- 
pose clearly conflict with the design its creation. 

noted the appeal Ghingher Fanseen, 166 Md. 519, 530, 
172 75, 80, ‘‘so much the fund remains the deposit remains 
subject the terms the trust upon which the deposit was made, for 
the mere power withdraw the fund cannot accepted equivalent 
actual withdrawal thereof.’’ The husband made withdrawal 
the fund but, without the his wife, merely gave the 
bank physical possession the pass-book. signed withdrawal 
slip, order check, and entry was made the All, there- 
fore, that passed the Bank the terms the collateral note and 
the effect the manual delivery possession the pass-book was 
transfer equitable title and right the interest the husband, 
which would defeated the death the husband before the wife. 
The bank required nothing the wife and was content accept the 
interest the husband alone the deposit The Court 
cannot now enlarge the terms contract aid the bank. 

The rulings the Court the testimony and prayers are 
formity with the views here expressed, and so, the judgment must 
affirmed. 

Judgment affirmed, with costs the appellee. 


RIGHT SAVINGS DEPOSITOR PREFER- 
ENCE 


Gray First National Bank Trust Company Yonkers, Y., 189 
Rep. 557 


depositor directed her bank purchase certain bonds and 
them against her account. The bank ordered the bonds but 
was closed the next morning before the bonds were delivered paid 
for. was held that the depositor was not preferred creditor. 


this case the plaintiff had savings account with the defend- 
ant bank excess $27,000. the afternoon March 1933, 
she went the bank and requested the bank purchase $10,000 
par value Fourth Liberty Loan Bonds and charge them against 
her account. Upon the request bank official, she left her pass 
book with the bank, the exact cost the bonds would not 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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known until the following day, and the bank could not make any 
charge against her account until that time. The bank transmitted 
the order its brokers the same afternoon and the statement from 
the brokers was received the bank the following morning. But, 
that time the bank had been closed the Governor’s proclama- 
tion and did not thereafter reopen. The bonds were not delivered 
the brokers nor was payment made the bank. these cir- 
cumstances, was held that the plaintiff was not preferred 


was also held that this action could brought against the bank 
alone without making the conservator party. 


Appeal from Supreme Court, Appellate Division, Second Depart- 
ment. 

Action Virginia Gray against the First National Bank Trust 
Company Yonkers, From order the Appellate Division 
240 App. Div. 893, 266 1002, reversing order the Special 
Term denying motion for summary judgment, such order 
reversal granting plaintiff’s motion, and from the judgment entered 
thereon, defendant appeals, and plaintiff cross-appeals. 

Judgment the Appellate Division reversed, and order Special 
Term affirmed. 

Horace Gray, New York City, for plaintiff-appellant and re- 
spondent. 

William Wallin, Yonkers, for defendant-respondent and ap- 
pellant. 


CROUCH, J.—On March 1933, the plaintiff had savings account 
with the defendant bank, which there was balance $27,728.07. 
About 2:20 o’clock that day she went the bank and stated 
that she wished purchase the then market price $10,000 par value 
Fourth Liberty Loan per cent. bonds, the cost thereof 
charged her savings account. She was told that the bank would 
put order its brokers for the bonds, plaintiff would sign the 
form. She there upon signed the following order: 


First National Bank Trust Co., Main Street, Yonkers, 


4691 
Mar. 1933. 


For account and risk the following securities: hereby 
authorize you place the order with any broker having membership 
the New York Stock Exchange, and charge deposit account 
with you, for cost same. 

Gray Address Sherwood Terrace 

Liberty 4th 
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The bank official told plaintiff that she should leave her passbook 
with the bank, the exact cost the bonds would not known 
the bank until the following day, and the bank could not make any 
charge withdrawal from her account until then. The bank tele- 
phoned the order its brokers, and the bonds were purchased the 
brokers about 2:24 The brokers billed the cost the 
bank, which received the statement the following morning, March 
1933. The bank that time was closed under the proclamation the 
Governor the state, and thereafter remained closed under the sub- 
sequent proclamation the President the United States. 


March 20, 1933, conservator was appointed the Comptroller 
the Currency under the Bank Conservation Act March 1933. 
The bank has never been licensed reopen business pro- 
vided the Bank Conservation Act. still charge the con- 
servator. The bank has not paid for the bonds, nor have they been 
delivered it. The cost the bonds, with interest and brokerage 
billed the bank, was $10,247.78. 

This action was brought July 25, 1933, upon the theory that, 
reason the facts above stated, the entire balance sav- 
ings account was segregated from the assets the bank and set aside 
trust fund out which the purchase price the bonds was 
paid. The judgment asked for was that defendant pay from said trust 
fund its brokers the amount due for the bonds, and order said brokers 
make delivery thereof the plaintiff. For that relief plaintiff has 
been granted summary judgment. 

The conservator was not made party the action. Upon the 
argument question was raised whether should have been 
made party and what, any event, would the effect 
judgment against the bank against its conservator. 

Section 203 the Bank Conservation Act (U. Code, tit. 12, 
203 (12 USCA 203) provides follows: appoint- 
ment, powers and duties; compensation. shall deem 
necessary order conserve the assets any bank for the benefit 
the depositors and other creditors thereof, the Comptroller the 
Currency may appoint conservator for such bank and require him 
such bond and security the Comptroller the Currency deems 
proper. The conservator, under the direction the Comptroller, shall 
take possession the books, records, and assets every description 
such bank, and take such action may necessary conserve 
the assets such bank pending further disposition its business 
provided law. Such conservator shall have all the rights, powers, 
and privileges now possessed hereafter given receivers insolvent 
national banks and shall subject the obligations and penalties, not 
inconsistent with the provisions this title, which receivers are now 
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may hereafter become subject. During the time that such con- 
servator remains possession such bank, the rights all parties 
with respect thereto shall, subject the other provisions this sub- 
chapter, the same receiver had been appointed therefor. 

the function conservator conserve and not, the 
case receiver, liquidate. Nevertheless, the terms the act 
the rights all parties are ‘‘the same receiver had been ap- 
For guidance jurisdictional and procedural matters 
may therefore resort decisions made receivership cases. seems 
that the taking over national bank the Comptroller the Cur- 
rency still leaves the bank capable suing and being sued. Bank 
Bethel Pahquioque Bank, Wall. 383, Ed. 840; Green 
Walkill Nat. Bank, Hun, 63. Nor the receiver necessary party 
(Denton Baker [C. A.] 189), though may appear and 
defend suit against the bank (United States Young (D. C.) 128 
111; National Shoe Leather Bank City New York Me- 
Nat. Bank Newark, J., 440). The receiver 
takes legal title the property the bank trustee, but holds 
subject all outstanding rights. Scott Armstrong, 146 499, 
Ct. 148, Ed. 1059. State courts may determine claim and 
establish preferred (Earle Pennsylvania, 178 449, 
Ct. 915, Ed. 1146; Flint Road Cart Co. Stephens, Mo. 
App. 341), far least preferences may arise from contract (Davis 
Elmira Sav. Bank, 161 275, 288, 502, Ed. 700) 
but the judgment should merely direct the claim recognized, cer- 
tified the Comptroller and paid the due course administration 
(Merrill First Nat. Bank A.) 148, affirmed 173 
131, Ct. 360, Ed. 640). are therefore the opinion 
that, while the action was properly brought against the bank alone, 
the judgment its present form goes too far. 

The fundamental question, however, whether the contract between 
plaintiff and the bank served create trust fund the hands 
the bank used for specific purpose. are unable see that 
the original relationship debtor and creditor between the plaintiff 
and the bank was any wise changed what was said and done 
the afternoon March 1933. The bank undertook render 
service commonly rendered all banks their Acting 
the request the plaintiff, bought bonds for her through its brokers. 
Both parties understood that plaintiff’s credit was debited with 
the cost the bonds, probably the following morning, when that 
should become known. For the purpose making that debit, the 
bank book was left the possession the bank. entry was made 
therein the books account the bank; nor could such entries 
have been made until the cost the bonds was known. Nothing was 


THE BANKING LAW JOURNAL 


said done consistent with intent segregate and set aside any 
identifiable fund used for the payment the bonds. say 
that the entire balance plaintiff’s account was segregated and set 
aside merely because the bank book was left the hands the bank 
give significance that fact not borne out the evidnece. 


Whether the whole part general deposit becomes some 
transaction special deposit fund, kept intact and used for 
specific purpese, depends the case any other contract, upon 
the intent the parties. The evidence that intent what was said 
and done when the transaction took place. The evidence here falls far 
short disclosing such intent under our own decisions People 
City Bank Rochester, 32; Shawmut Corp. Boston 
William Bobrick Sales Corp., 260 499, 184 68) and still 
farther under the law stated Blakey Brinson, 286 254, 

The judgment the Appellate Division should reversed and 
the order the Special Term affirmed, with costs the defendant 
this court and the Appellate Division. 


Judgment accordingly. 


LOAN VALID UNDER OREGON SMALL LOAN 
ACT NOT ENFORCEABLE WASHINGTON 


Mirgon Sherk, Supreme Court Washington, Pac. Rep. (2d) 362 


Under the Oregon Small Loan Act, Code Supp. Or. 1935, 22- 
2701 seq., interest may charged the rate per month 
deferred unpaid balances. Under the laws Washington, Rem. 
Rev. Stat. 7300, interest excess 12% per annum usurious. 
Oregon finance company engaged the business making small 
loans maintained offices different cities Washington. The de- 
fendant borrowed $280 the company’s Vancouver, Washington, 
office, signing note payable the company its Portland, Oregon, 
office and bearing interest per month. was held that this 
contract could not enforced the Washington courts. 


Action Mirgon against Harvey Sherk and another col- 
lect balance due note and foreclose chattel mortgage given 
secure its payment. From judgment favor the named de- 
fendant, the plaintiff appeals. 

Affirmed. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1494. 
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Edgar Swan, Vancouver, for appellant. 
Robert Garver, Camas, for respondent. 
Sugg Mason and Kirwin, all Vancouver, amici curiae. 


SIMPSON, J.—This action was begun collect the balance due 
upon promissory note and foreclose chattel mortgage given 
secure its payment. 

Subsequent the execution the promissory note and mortgage, 
hereinafter referred to, the respondent obtained divorce from the 
defendant. She did not answer, and the respondent appeared solely 
his own behalf, admitted the making the note and mortgage, and 
alleged that the interest charged was usurious. 


After trial the court judgment was rendered favor the 
respondent. The appellant urges that the court erred holding that 
the interest charged upon the note amounted usury. 

The undisputed facts show that the Baldy Finance Company 
Oregon corporation having its principal place business Portland, 
Oregon. authorized under the laws that state charge interest 
the rate three per cent. per month deferred unpaid balances, 
provided the ‘‘Small Loan Code Supp. Or. 1935, 22-2701 
seq. has branch offices Seattle, Spokane, Bellingham, Everett, 
Olympia, Longview, and Vancouver the state Washington, and 
Billings, Helena, and Missoula, Montana. The record shows that 
least some the branch offices this state the company charges 
the same rate interest mentioned the note sued upon. also ad- 
vertises its business Vancouver newspaper, and from Portland, 
Oregon, station. 


July 18, 1932, respondent applied the Vancouver office the 
finance company for loan, and that time executed the note ques- 
tion for $280, payable the Baldy Company its office 
Portland, Oregon, twenty equal installments, with interest unpaid 
balances the rate three per cent. per month, provided the 
Loan Act’’ the state Oregon. The note was secured 
chattel mortgage upon personal property situated Washington. After 
its execution, the note was forwarded the Baldy Finance Company’s 
office Portland, Oregon, and retained that place. Thereafter re- 
spondent made some payments the Vancouver office which were 
regularly deposited the Vancouver bank, and later transmitted the 
Portland office. Respondent failed make the payments provided for 
the note and collector employed the company called him and 
made certain collections. The note and mortgage question were 
assigned appellant the Baldy Finance Company, the original 
holder. the time the trial there was admitted balance due 
$168, with interest thereon from September 28, 1933. 
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Under the laws this state rate interest excess twelve 
per cent. per annum usurious. Rem. Rev. Stat. 7300; Jason 
Sandros, 168 Wash. 87, 995; Edwards Surety Finance Co., 
176 Wash. 534, 225; Tacoma Hotel, Morrison 
Ine., 193 Wash. 134, 1003. 


Appellant contends, however, that because the Baldy Finance Com- 
pany Oregon corporation, organized under the laws that state 
and authorized its laws charge the rate interest named 
the note, and that the place performance was Portland, Oregon, 


the legality the note must construed accordance with the laws 
that state. 


the general rule that contract must construed accord- 
ance with the laws the place performance. Beale, The Conflict 
Laws, 1935 Ed., 1271, 365.1 and 366.1. This rule rests upon 
comity which exists between the states the Union. doctrine 
comity, however, does not require that any sister state shall enforce 
contracts performed another which are contrary the laws 
the state which they are sought enforced work serious 
interference with its own policy laws. 


doctrine comity must yield the positive law the land. 
Hence, the foreign law must give way when conflict with the statutes 
the forum the settled current its judicial decisions. 

laws will not given effect when would con- 
trary the settled public policy the forum. Applications this 
principle are frequent the case gaming contracts, lotteries, con- 
and 15. 


The views this court concerning the rule comity are expressed 
Carstens Packing Co. Southern Pacific Co., Wash. 239, 108 
613, A., 975, follows [page 617]: 


Are not these considerations sufficient show that rule comity 
requires ignore the declared public policy our state, order 
that the terms contract made another state shall recognized 
valid here, simply because such terms are valid where made? 
not much our right and duty withhold the aid our courts from 
the enforcement such provision, were made part con- 
tract entered into here? not the state Washington much 
sovereign the nation the matter here involved? see 
more reason for yielding our public policy the end that this attempted 
limitation upon appellant’s liability may enforced here than there 
would for the highest court the nation overriding rule public 
policy the end that contract made foreign country might 
enforced here. are the opinion that the provisions this contract 
sought invoked defense the appellant are clearly violation 
the policy our state, and should not recognized valid 
here although admitting valid and enforceable the state where 
[the contract] was made.’’ 


THE BANKING LAW JOURNAL 


This rule was followed Farley Fair, 144 Wash. 101, 256 1031, 
which refused enforce contract relating commission for 
selling real estate situated Washington, which contract was legally 
made Oregon between parties resident therein. 


have declared the policy this state opposed the 
collection interest excess twelve per cent. per annum. 

Motor Contract Co. Van Der Volgen, 162 Wash. 449, 298 
705, 29, the court said [page 


The Usury Act (section 7304, Rem. Comp. Stat.) provides 
that, greater rate interest than legal shall contracted for 
received, the contract not void, but, action brought that 
and proof made that rate excess the legal rate 
interest has been exacted, the plaintiff shall only recover the principal, 
less the amount interest accruing thereon the rate for which the 
parties contracted; and interest shall have been paid, the judgment 
shall for the principal sum less twice the amount interest paid, 
and less the amount all accrued and unpaid interest. 

declaration policy. Usurious contracts are not 
the statute made void. However, the statute penalizes one exacting 
interest higher rate than the statute permits. The statute was 
passed the interest the public, protect persons against exactions 
which they might subjected because their necessities. 


for the court determine from all the cireumstances each case. 
clearly the interest the public that persons should not un- 
necessarily restricted their freedom make their own contracts; and 
therefore agreements are not held void being contrary public 
policy unless they are clearly contrary what the legislature judicial 
decision has declared the policy they manifestly tend 
injure the public some way. the other hand the interests the 
require that there shall some restrictions the freedom 
persons enter into contracts; and agreement binds party 
not anything, the doing omission which manifestly 
injurious the public interests, the courts must declare contrary 
policy and therefore illegal and void.’ J., 427, 366. 

render such instrument negotiable and thus cut off the defenses fraud 
and usury, violates the public policy the state. recognize valid 
such agreement would nullify the object, not only the Ne- 
gotiable Instruments Act, but also the purpose the Usury Law.’’ 


The law relating usury, applied contracts performed 
another state, set out 150, 21: 


contract usurious the law the place where was 
made, but the rate interest not higher than lawful the place 
where the obligation paid, the parties will presumed have 
contracted with reference the latter place, and the contract will 
upheld, provided always that there evidence showing bad faith, 
intention evade the usury laws the place contract, for 
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where the contract executed one place and made payable an- 
other the parties cannot contract for the highest legal rate interest 


either state where attempt evade the usury laws the 
place the contract.’’ 


The note transaction question here was not isolated one. The 
Baldy Finance Company has been engaged the business loaning 
money the state Washington rate interest amounting 
usury under the statutory and decisional laws this state. had 
seven branch offices this state and, part them least, was loan- 
ing money and charging interest rate three per cent. per month. 
its Vancouver branch had manager and collector. that city 
had bank account, which deposited its collections and made 
loans from the monies that account. advertised its business 
local newspaper, but did not designate, least some its advertise- 
ments, that was Oregon corporation. From their methods doing 
business plain that the company has been intentionally violating 
the usury laws this state and our express public policy with refer- 
ence the rate interest loans. domestic corporation charging 
the same rate interest would liable the penalties usury. 


Article 12, our constitution follows: 


corporation organized outside the limits this state shall 
allowed transact business within the state more favorable con- 


ditions than are prescribed law similar corporations organized 
under the laws this state.’’ 


Rem. Rev. Stat. 3852, among other things makes the following 


Provided, however, that this chapter shall not [so] con- 
strued allow such foreign corporation transact business within 
the state more favorable conditions than are prescribed law for 
similar corporation organized under the laws this state: 


hold the contract question not usurious, would effect ap- 
prove the business conducted this state the Baldy Finance Com- 
pany, and allow foreign corporation the privilege conducting its 
business upon more favorable conditions than are accorded corpora- 
tions this state, thereby contravening the provisions our constitu- 
tion and statutes and the public policy therein announced. State rel. 
Amalgamated Republic Mines Co. Nichols, Wash. 117, 


State rel. Baker River Co. Nichols, Wash. 619, 
876. 


Appellant relies upon the case Hatcher Idaho Gold Ruby 
Mining Co., 106 Wash. 108, 179 106. That case clearly distinguish- 
able its facts from the one bar. the course that opinion 
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there was cited Bank Doherty, Wash. 317, A., 
1191, 114 Am. St. Rep. 123, which the court held promissory 
note, made and payable Montana, secured chattel mortgage upon 
real estate situated Washington, wherein the maker promised pay 
higher rate interest than was permissible under the law this 
state, was enforceable our courts. The Doherty Case also dis- 
tinguishable from the present one that there was merely single 
isolated transaction, both the maker and payee were residents the 
sister state, Montana, corporation was involved, and the transaction 
was executed that state. 

our opinion the charge usury well sustained from the facts 
and circumstances disclosed the record; the intent evade the 
laws the state Washington manifest; and, virtue the in- 
fliction the penalties prescribed Rem. Rev. Stat. 7304, nothing 
remains due appellant the note question. 

The judgment will affirmed. 


PAYMENT MONEY TRUST COMPANY 
FOR DISTRIBUTION STOCKHOLDERS 


Perpetual Self Winding Watch Corporation City Bank Farmers Trust 
Co., New York Supreme Court, Special Term, New York County, 
Supp. (2d) 684 


corporation paid the sum $200,000 trust company with 
instructions use the money making certain capital distributions 
the corporation’s stockholders. the same time, the corpora- 
tion appointed the trust company its disbursing agent for the pur- 
pose carrying out the distribution. was held that this transac- 
tion constituted the trust company the ‘‘agent’’ the corporation 
for the purpose distributing the money, that the money deposited 
was not impressed with trust favor the stockholders and 
that the could revoke the authority given the trust 
company and demand return the fund. 


Action the Perpetual Self Winding Watch Corporation against 


the City Bank Farmers Trust Company recover balance certain 
funds paid plaintiff defendant that the defendant, agent 
for the plaintiff, could make certain capital distribution 
stockholders. plaintiff’s motion for summary judgment. 

Motion granted. 

Hughes, Richards, Hubbard Ewing, New York City, for plain- 
tiff. 


Mitchell, Taylor, Capron Marsh, New York City, for defendant. 
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LAUER, for summary The action 
brought recover the balance certain funds paid plaintiff 
defendant that the latter could, agent for plaintiff, make certain 
distribution plaintiff’s stockholders. There appears 
dispute the facts and the decision rests solely question law. 


The letter instructions was follows: 


pursuance the authority vested the officers cause 
distribution $200,000 made and issue new certificates 
representing $1.00 par value stock upon surrender the present out- 
standing certificates par value capital stock, hereby appoint 
you Disbursing Agent well Transfer Agent Perpetual Self 
Winding Watch Corporation for the aforesaid purposes. 


also hand you herewith our check the amount $200,000 
which will cover the distribution have herein authorized you make. 
all outstanding certificates are not presented for exchange, you 
are return us, our future instructions, any balance remaining.’’ 


Plaintiff contends that when the money was deposited with defend- 
ant did not constitute the defendant trustee nor impress the money 
with trust inuring the benefit the stockholders. maintains 
that defendant was merely its distributing agent and that the authoriza- 
tion the capital distribution merely created debt from the plaintiff 
its stockholders. 

Defendant claims that the money impressed with trust favor 
the stockholders who have not yet received their capital distributions. 
does not claim that the moneys belong it, nor that trustee 
such trust. Defendant maintains that the action board 
directors declaring capital distribution similar the declara- 
tion dividend, which case debt created from the corporation 
each stockholder for the amount his share. 

would seem that the effect the letter in- 
structions was constitute the defendant the agent the plaintiff 
distribute its moneys, directed, and virtue the authority 
revoke and demand return its moneys. the case Staten 
Island Cricket Baseball Club Farmers’ Loan Trust Co., App. 
Div. 321, 460, appeared that the plaintiff deposited with 
the defendant special account funds for the payment interest 
coupons and requested the defendant pay the coupons therewith. 
The plaintiff brought suit for the balance this special account. 
that case the contentions the litigants were similar those the 
instant Thus, quote from the opinion the court the Staten 
Island Case: ‘‘The claim the plaintiff that the defendant, far 
this account concerned, was its agent, and that the deposit 
the moneys with for the payment the interest constituted mere 
depositary for that purpose, and that had the right, any time be-. 
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the part the defendant claimed that the annual remittance 
this money created irrevocable trusts the same for the benefit 
the coupon holders, and that, the coupons had not yet been pre- 
sented for the whole sum, was required hold the same meet 
such .’’ [Page 461.] 

The court concluded that: its only effect was constitute 
the defendant the agent the plaintiff distribute its moneys 
directed, and virtue the authority which had give the direc- 
tion had authority revoke it, and demand return 

are cited counsel which precisely cover the question here 
presented. Furthermore, case has been found which where the 
repayment has been made pursuant court order judgment, even 
the cases trusts for the distribution dividends, liability has 
been imposed. 

Motion accordingly granted. Settle order notice. 


DEPOSITS AGENT NOT ENTITLED 
PREFERENCE FAILURE BANK 


State rel. Sorenson South Omaha State Bank, Supreme Court 
Nebraska, 282 Rep. 382 


deposit funds representing premiums policies collected 
insurance agent will not entitled preference upon the 
failure the bank even though the agent agreed with the insurance 
company hold the premiums collected him trust while 
his possession, where the funds were deposited account subject 
the agent’s check and mingled with other funds. 

The agent this case was the president the bank which 
the premiums were deposited. The account was entitled 
Department, South Omaha State Bank.’’ The account was subject 
the president’s check and it. were deposited also other funds. 
the day which the bank closed, the president drew check 
payable the insurance company which represented, which check 
was never paid. was held that the company was not entitled 
preference payment over other depositors. 


Appeal from District Court, Douglas County; Dineen, Judge. 
Proceeding the State, the relation Sorensen, Attorney 


General, against the South Omaha State Bank, wherein the Glens Falls 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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Indemnity Company filed petition intervention establish claim 
for priority. From judgment denying its claim, the Glens Falls 
Indemnity Company appeals. 

Judgment affirmed. 

Kennedy, Holland, DeLacy Svoboda and Edwin Cassem, all 
Omaha, for appellant. 

O’Sullivan Southard, Omaha, and Radke, Lincoln, 
for appellee. 


CARTER, J.—This appeal from order the district court 
for Douglas county denying the claim the Glens Falls Indemnity 
Company that was the owner certain deposit the South Omaha 
State Bank Omaha, Nebraska, the time became insolvent. 

appears from the record that John McGurk, the president the 
bank, entered into agency contract with the Glens Falls Indemnity 
Company which agreed write various kinds insurance for 
the company. was further agreed that all premiums the 
agent should held fiduciary trust until delivered the 
further appears that Hepler was associated with McGurk 
the Glens Falls Indemnity Company contract. Premiums received were 
deposited account entitled ‘‘Insurance Department, South Omaha 
State Bank, Omaha, Nebraska.’’ the time the bank was closed, the 
bank’s records showed balance $1,472.58 this fund. the 
day the bank closed, delivered check for $1,402.21 the 
fund the Glens Falls Indemnity Company, which was never paid. 
This check was given settlement the amount due the company for 
the month June, 1931. The bank closed its doors August 14, 
1931, and that time the amount owing the agency the company 
was $1,846. The company filed claim with the receiver the bank 
for $1,846 and Hepler also filed claim for $1,472.58, the amount 
shown the account the records the bank. December 18, 
1931, the receiver classified both claims invalid, and the district court 
thereupon allowed days for each said claimants file petitions 
intervention establish their claims. 

February 1932, Hepler filed petition intervention 
under the name Department the South Omaha State 
Bank, Hepler, its March 30, 1932, the court sus- 
tained demurrer the petition and the same day granted the 
Glens Falls Indemnity Company leave intervene. March 31, 
1932, the petition intervention the company was filed. After 
trial the case, the court decree entered Apri! 28, 1937, dis- 
allowed the claim and the Glens Falls Indemnity Company now brings 
the case this court for review. 


The contention made that the district was without juris- 
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diction authorize the filing petition intervention behalf 
the Glens Falls Indemnity Company. appears that December 
18, 1931, order was entered ordering all persons with claims that 
were classified invalid the receiver, and who were dissatisfied 
with such classification, file petitions intervention within days. 
The Glens Falls Indemnity Company obtained leave and did file its 
petition intervention more than days after the order was made 
and subsequent term court. The attorneys for the receiver 
contend that under the holdings State Security State Bank, 125 
Neb. 516, 251 97, and Bliss Bryan, 123 Neb. 461, 243 
625, the order approving the classification claims final judgment 
which cannot modified subsequent term unless comes within 
the provisions chapter 20, art. 20, 20-2001 seq., Compt. St. 1929. 
quite agree that the allowance claim the court judgment 
and the cases above cited are authority for this statement. But order 
requiring the formation issues and pleadings within time 
fixed the court claim that has been classified invalid the 
receiver presents entitrely different question. The applicable part 
the statute force the time was follows: the time: said 
hearing, the court shall fix time for hearing the claims 
the receiver invalid, and recommended, him for disallowance 
and the court shall direct the manner making the pleadings 
said claims and the notice which shall given thereof 
Comp. St. 1929, 8-1,100. will noted that this statute does not 
provide for the entry judgment disallowing the claims classified 
the receiver invalid. matter fact provides for further 
hearing claims classified invalid before judgment entered. 
will also observed that the manner making the pleadings 
and the notice given rests the discretion the trial court. 
Under such circumstances, the court had the right authorize the 
Glens Falls Indemnity Company file petition intervention after 
the days provided therefor the court’s previous order had elapsed. 
definite limitation for the filing petitions intervention having 
been fixed the statute and the manner and time their filing hav- 
ing been placed expressly within the discretion the district court, 
error permitting the filing the petition intervention has been 
shown. 

not disputed that John had the sum $1,472.58 
deposit the South Omaha State Bank under the name 
Department, South Omaha State Bank, Omaha, Nebraska.’’ the 
day the bank closed MeGurk delivered check the Glens Falls In- 
demnity Company the amount $1,402.21. The company insists 
that this constitutes assignment pro tanto $1,402.21 the amount 


sp 
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check not ordinarily assignment pro tanto the fund 
the drawee bank. Comp. St. 1929, 62-1606; State State Bank 
Belvidere, 122 Neb. 797, 241 755. 


The contention advanced that the Glens Falls Indemnity Company 
comes within the exception that check may operate equitable 
assignment moneys belonging the drawer the hands the 
drawee when drawn against specific fund with such particularity 
will clearly show the intent ofi the parties charge the special fund. 
support this contention, appellant cites the following quotations 
trom American Jurisprudence: 


clear, from the provision the Uniform Negotiable Instru- 
ments Act that check ‘of itself’ does not operate assignment, 
that special facts and attending the drawing and delivery 
check may give its issuance the character pro tanto assign- 
ment the funds the hands the drawee. Thus, appears that 
express agreement between the drawer and drawee that the check 
will paid the drawee from the funds the drawer deposit will 
have this effect, even though such agreement may unknown the 
payee. Upon like principle, the check drawn upon particular, 
specific, and designated fund, will treated equitable assign- 
ment pro tanto that Am. Jur. 387, 535. 

check may not itself operate assignment 
the drawer’s funds deposit with the drawee bank, yet has been 
the well-settled rule, both before and after the adoption the Uniform 
Negotiable Instruments Act, that check drawn upon the whole 
part particular fund, though the check unaccepted 
not certified, operates equitable assignment pro tanto 
such fund between the drawer and the payee and against mere 
volunteers and parties charged with notice, and gives the holder right 


equity recover the amount from the drawee bank.’’ Am. Jur. 
388, 536. 


cannot disputed that premiums collected McGurk for the 
Glens Falls Indemnity Company were deposited this fund. The 
record also shows that other funds, the origin which not shown 
the record, were also deposited the same account. None them 
was deposited for any specific purpose. apparent that these funds 
were deposited the name Department’’ for the con- 
venience and for other purpose. They were subject 
McGurk and for all purposes appear have been treated 
ordinary checking account him. Under these circumstances, 
debtor and creditor relationship was established between McGurk and 
the South Omaha State Bank. The check given McGurk the Glens 
Falls Indemnity Company for $1,402.21 different status than 
personal check drawn him the bank. There are special facts 
shown the record that take out the general 
rule that check does not itself constitute pro tanto assignment 


THE BANKING LAW JOURNAL 


the fund against which drawn. The assets the bank were 
way augmented the transaction. The transaction includes 
from which could inferred that there was any in- 
tention the part McGurk assign interest this deposit. 
There having been presentment and acceptance the check the 
South Omaha State Bank, the Glens Falls Indemnity Company has 
obtained rights against the bank its 

Appellant contends that the fund designated Depart- 
the bank was trust fund created for the benefit the Glens 
Falls Indemnity Company. There direct evidence any such 
arrangement. The record shows that moneys obtained from pre- 
miums insurance written for the Glens Falls Indemnity Company 
were placed this fund. But other funds were also kept this same 
account, the source which the record does not disclose. The amount 
the fund that was derived from premiums insurance sold for the 
Glens Falls Indemnity Company not satisfactorily established the 
record. There evidence any intent segregate the fund from 
the funds the bank. was clearly intended McGurk gen- 
eral deposit for his own convenience. The knowledge the bank was 
greater than that McGurk himself, being its president. Essen- 
tial elements are lacking make the Glens Falls Indemnity Company 
the beneficiary trust. 

The trial court was therefore right denying the claim the 
Glens Falls Indemnity Company. The judgment affirmed. 


AGREEMENT WITH BANK EMPLOYEE 
COMPENSATION 


Southern Savings Bank (Defendant) Dickey (Plaintiff), Court 
Appeals Georgia, 199 Rep. 546 


The defendant bank employed the plaintiff 1926 secretary 
and treasurer for indefinite term under agreement which 
the plaintiff was paid salary only $50 per month less than 
one also employed the bank. Beginning 1929, was given 
bonuses and salary increases but the salary was not cor- 
respondingly The continued work the same 
salary from 1929 1937 and then brought this action recover 
the additional amount which should have been paid according 
the agreement. was held that, having continued his employ- 
ment and having accepted the salary paid him without protest, the 
plaintiff could not, after terminating his employment, recover the 


amount 
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The contract being for indefinite period time was ter- 
minable the will either party. And when the defendant breached 
changed the contract and departed from its terms, and this was 
acquiesced and accepted the plaintiff his continuing 
work and receive pay therefor, without objection protest, was 
bound thereby and could not heard complain. the contract 
employment had been for definite term and the plaintiff was 
paid less than agreed upon, could have his claim for 
the additional salary due unless there were agreement his 
part accept smaller amount based sufficient consideration 
such change hours character employment. 


Suit Dickey against the Southern Savings Bank for salary 
due under employment contract. review judgment overruling 
demurrers the petition, defendant brings error. 


Reversed. 


Dickey brought suit against Southern Savings Bank and sub- 
stantially alleged that about one month before October 28, 1926, 
Burckhardt and Burckhardt, Jr., knowing that plaintiff was gain- 
fully employed with Zachry Manufacturing Company, approached him 
and told him their desire form for making small 
loans and asked him give his employment and join with them 
the organization and launching the proposed corporation; that 
persuade him with them and said proposed corporation and 
leave his then employment the said Burekhardts promised plaintiff that 
would give said employment and help organize, and launch 
and become officer said corporation, the said corporation, when 
formed, would pay him salary and compensation for his said services, 
which salary and compensation would all times only $50 per month 
less than the salary compensation that said corporation would pay 
said Jr., and that plaintiff would come with said 
although first the salaries and paid would 
small, the business developed through the joint efforts each, 
plaintiff would paid salary accordance with said definite agree- 
ment and with said definite ratio the salary Jr.; that 
plaintiff gave his then employment and and the two 
formed and organized the corporation, and that, October 28, 1926, 
accordance with said agreement, commenced his employment with 
the corporation, being stockholder and secretary and treasurer 
that the corporation, with full knowledge the agreement and 
arrangement, ratified and assented the same, and employed and con- 
tinued employ plaintiff until left the employ the corporation 
August 24, 1937; that accordance with the agreement aforesaid 
commenced his employment with salary $150 per month and 
Burckhardt Jr. was paid $200; that these salaries were paid until April 
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1927, when the salaries were raised, after which plaintiff received 
$175 per month and Burckhardt Jr. $225 per month, the last mentioned 
being effect until January 1928, when the salary Burck- 

hardt Jr. was raised $250 and that the plaintiff $200; that 

January 1929, Burckhardt, Sr., proposed raise the salaries 

Burckhardt Jr. $300 and that plaintiff $225 per month, but 

upon plaintiff’s protest that such arrangement was not accordance 

with the agreement these last-mentioned proposed raises were dropped 

and not put into that the salaries $250 Burckhardt Jr. and 

$200 plaintiff then remained effect until January 1935; that 

prior January 1935 (for the years 1929, 1930, 1931 and 1932), the 

defendant made certain payments additional extra compensation 
bonus Burekhardt Jr. over and above his monthly salary, the 
amounts being set out, but failed pay plaintiff amounts correspond 
therewith; that August, 1934, the defendant paid Burckhardt Jr. 

$3,000 additional compensation which was effect additional salary, 
and did not pay plaintiff like amount any amount correspond 
therewith, and commencing with the year 1935 plaintiff’s salary $200 
per month remained the same, but that Burckhardt Jr. was raised 
$4,920 per year, plaintiff’s yearly total amounting $2,400; that 
1936 Burckhardt Jr. was paid $5,400 and plaintiff still received $2,400, 
and 1937, for the part the year that plaintiff was employed with 
the defendant, Burckhardt Jr. was paid $4,400 salary and the plaintiff 
$1,600; that addition Jr. was paid total $4,000 
$1,000 payments during the years 1935 1937, inclusive, additional 
extra compensation, and like payments were made plaintiff, 
that all said extra payments were effect additional salary and 
treated defendant, and additional services were performed 
Jr. entitle him payments for unusual services; that 
plaintiff worked for defendant agreed, and defendant paid 
hardt Jr. salaries set out but simply failed pay plaintiff 
ance with the agreement, and the circumstances under which Burckhardt 
Jr. was paid larger salary than originally was paid him was effect 
simply method compensate Jr. without compensating 
plaintiff the ratio agreed upon; that defendant did not keep the 
agreement and contract with the plaintiff respect the payment 
salary the same ratio that paid Jr., but defendant 
breached and violated the same set out the petition. The plain- 
tiff sued for the items set forth his petition, period 
eight years, from 1929 1937, inclusive. 

The defendant demurred the ground that the action was barred 
the statute limitations, the initial breach was alleged have 
oceurred the year 1929. This ground the demurrer was sustained 

part, the court holding that recovery could had for amounts 
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claimed have accrued more than four years before the filing the 
suit. Also, the defendant demurred generally the ground that 
action was set out; that the suit was based parol contract 
which was not performed one year; and that the plaintiff was 
barred from asserting the alleged contract reason his conduct 
subsequent the breach. These grounds the demurrer were over- 
ruled, and the writ error the overruling the demurrers. 

Marion Smith and Mitchell Mitchell, all Atlanta, for plaintiff 
error. 


Chauncey Middlebrooks and John Seal, both Atlanta, for de- 
fendant error. 


SUTTON, the allegations the petition, plaintiff’s 

contract with the defendant was that was paid for his services 
salary which all times was only $50 per month less than the 
salary paid Jr. The contract was not for any 
definite period time. After paying the plaintiff salary within 
$50 per month the salary paid Burckhardt Jr. from October 28, 
1926, through 1929, the defendant, December 31, 1929, paid Burck- 
hardt Jr. extra compensation bonus, which was effect additional 
salary, but failed pay the plaintiff the same ratio the 
contract. Each year thereafter, until September 1937, the defend- 
ant continued pay Burckhardt Jr. additional extra compensation, 
which made his salary more than $50 per month above that paid the 
plaintiff. doing, alleged, the defendant violated and breached 
its contract with the plaintiff. appears that the plaintiff continued 
perform his services secretary and treasurer the defendant cor- 
poration for period almost eight years after contends the first 
breach the contract occurred, and that received for his services 
during that time $200 per month, the same salary that was being 
paid when claims the contract was first breached. During all that 
time the plaintiff made protest against the defendant paying Burck- 
hardt Jr. additional extra compensation, but says that this was 
plaintiff’s best interest was entitled pro rata raise salary 
each time Burckhardt Jr. was paid additional compensation. 


commonest case election the law contracts arises where, 
with knowledge breach condition defense perform- 
ance, promisor either refuses continues performance from 
the other party. the only theory upon which the benefit such 
performance can rightfully received the assumption 
tion continue the contract, that assumption made the injured 
party accepts further performance.’’ Williston Contracts, Ed. 
1936, 1980, 687. ‘‘The principle general that wherever contract 
not already fully performed either side continued spite 
known excuse, the defense thereupon lost and the injured party 
himself liable substantially fails perform, unless the right 
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retain the excuse not only asserted but assented Id., 1983, 688. 
The contract being for indefinite period time was terminable 
the will either party. And when the defendant breached changed 
the contract and departed from its terms, and this was acquiesced 
and accepted the plaintiff his continuing work and receive 
pay therefor, without objection protest, now bound thereby and 
ean not heard complain. said Norton Inhabitants 
Town Brookline, 181 Mass. 360, 930; ‘‘An employment ter- 
minable any time subject modification any time either 
party condition its continuance, and may even split 
allow recovery for one part continuous service and disallow 
for another part.’’ Donnellan Halsey, 114 175, 176 
176, was ruled [page 177]: ‘‘Thus, the relationship existing be- 
tween the parties was based contract, such involved herein, 
terminable the will each party, necessarily follows that was 
subject modification any time condition its continuance. 
The contract was modified 1927 and 1929, and modified was ac- 
cepted appellant. And accepted appellant was fully performed 
the respondents.’’ Code, 20-116, provides: Where parties, the 
the execution contract, depart from its terms and pay 
receive money under such departure, before either can recover for 
failure pursue the letter the agreement, reasonable notice must 
given the other intention rely the exact terms the agree- 
ment. Until such notice, the departure quasi new 
Also see Eaves Georgian Co., Ga. App. 37(4), 169 519; 
Kennedy Walker, 156 Ga. 711(3), 120 105. course, 
well settled principle law that ‘‘Where contract employment 
made for one year stipulated salary per month, agreement 
during the term receive less pay more than the contract price 
void, unless supported some change place, hours, character 
employment, other consideration’’ (Davis Co. Morgan, 117 Ga. 
504, 732, 148, Am. St. Rep. 171), but this prin- 
ciple not applicable the facts this case, the was 
not for definite period time. However, contended the de- 
fendant error that contract for indefinite period when executed 
becomes binding and This true. But neither this 
rule applicable the present case, where the contract was terminable 
the will either party and was fact changed the defendant 
and the plaintiff above stated. 


Where, the present case, the petition discloses that the defend- 
ant violated and changed the terms the contract, and the plaintiff 
elected the breach and abide the changes continuing 
perform services thereunder and receive the benefits therefrom for 
period some seven eight years, without objection protest, 
ean not then, upon terminating his services with the defendant, main- 
tain suit for benefits which claims accrued him under the origi- 
nal contract but after the alleged breach and changes the contract 
The petition was subject the defendant’s general de- 
murrer, and the court erred overruling the same. 


Judgment reversed. 
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DEPOSIT ASSETS BANK SECURE 
DEPOSIT 


Albers Continental Illinois Bank, Appellate Court Illinois, 
Rep. (2d) 


The statute limitations against action the receiver 
closed bank recover securities pledged the bank secure 
deposits public funds begins run the time the pledge, 
not the time when the receiver appointed. 


this case the statutory period under the law where 
the action arose, five years. This action was not begun until 
more than five years after the pledge the securities, though within 
five years after the closing the bank. was held that the right 
the receiver recover the securities their value was barred 
the statute. 


the law that bank, state national, has authority 
pledge its assets security for private public deposits. 


Action Charles Albers, receiver the Devon Trust Sav- 
ings Bank, against the Continental Illinois Bank Trust Company and 
another, for damages for conversion securities pledged with the 
defendant. From judgment for defendants, the plaintiff appeals. 

Affirmed part, reversed part, and remanded. 

Markman, Donovan Sullivan, Chicago (Charles Loy, 
counsel), for appellant. 

George Basta and Herbert Paschen, both Chicago (Herbert 
Paschen, Chicago, counsel), for appellees. 


66, which have this day handed down opinion. Many the 
points made appear both cases. 

this suit plaintiff sought damages for the alleged conversion 
certain bonds securities with the Devon Trust and Savings Bank 
had deposited with the Continental Illinois Bank and Trust Company 
collateral security for the deposits the Forest Preserve District 
Cook County, Illinois, with the Devon Bank; motion the Forest 
District the complaint was dismissed and plaintiff appeals. 

this the companion case, the Continental for convenience 
did not enter its appearance file any pleadings, and agreement 
default was taken against pending the final determination the 
case. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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Devon and Continental were both Illinois banking corporations and 
the Forest District municipal corporation Devon was closed July 18, 
1932, and the plaintiff receiver that time the Forest Dis- 
trict had deposit Devon the Devon prior its closing 
had pledged with the Continental securities secure the deposit 
the Forest about August 15, 1932, the Continental turned 
over the Forest District $9,000 the bonds theretofore deposited 
with and sold the balance the pledged securities and paid the 
Forest District the amount its deposit less $9,000 for the bonds, and 
the the proceeds was credited the Devon bank; subse- 
quently, June 15, 1937, plaintiff brought this suit. 

Although seems have been conceded the other suit (and 
held) that the agreement under which the securities were pledged 
secure deposits was ultra vires and void, yet the instant case de- 
fendant Forest District asserts the contrary, citing certain cases 
holding that such agreements are accord with public policy. See 
Bank Spencerport, 143 Miss. 196, 255 482, and Zollman 
Banks and Banking, vol. 3271, page 265. However, our own 
Supreme court has decided that such contracts are void. People 
Wiersema State Bank, 361 Ill. 75, 197 537, 101 501. 
See also City Marion Sneeden, 291 262, Ct. 421, 
Ed. 787. This question may therefore considered settled 
this state. 

Defendant says that under section the Business Corporation 
act, Ill. Rev. Stat. 1937, 32, 157.8, plaintiff prohibited from assert- 
ing that the agreement ultra vires. may answered briefly 
noting that this act does not apply banking corporations. Rev. 
Stats. 1937, chap. 32, 157.3. 


have already held No. 40214 that plaintiff, receiver collect- 
ing assets for the benefit creditors, cannot held pari delicto 
any wrongful acts the bank and that the defense pari de- 
licto unavailing against receiver, although may have been avail- 
able against the bank itself. German-American Finance Corp. Mer- 
chants ete., State Bank, 177 Minn. 529, 535, 225 891, 
582; Camerer California Sav. Bank, Cal. 159, 170, 171, 
39, 100 667; and City Fort Worth McCamey, 
Cir., 964, 968. the Wiersema Case, above cited, was held 
that the receiver had right recover the pledged assets made under 
pledge which was ultra vires. See also Cox Dewey, 282 App. 
551, 554, where was said that creditors may invoke the aid the 
courts have conveyance made for the purpose hindering them 
declared inoperative and that the defense pari delicto cannot avail 
either the guilty parties. 


Defendant this case, the companion case, notes that the 
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securities were sold the Continental bank, and the Forest District 
for whose benefit they were pledged, was paid full and the surplus 
turned over the Devon bank. large number cases may cited 
supporting the general proposition that where agreements, although 
ultra vires, have been fully executed and consummated, neither party 
can rescind and maintain action against the other. Genslinger 
New Illinois Athletic Club Chicago, 252 App. 298, 310, and 
number Illinois cases there cited. 


Plaintiff argues for exception this general rule which prevails 
when receiver closed bank seeking recover assets for the 
benefit creditors. Apparently supporting this view expression 
the opinion the Wiersema Case where speaking contract 
like the instant one, wholly void and legal effect, the court said 
[197 page 545]: ‘‘No performance the parties give 
validity become the foundation any right action upon it. Neither 
was prohibited.’’ 361 75, 94, 197 537, 101 501. See 
also City Fort Worth McCamey, supra, and Redfield Independent 
Chase Nat. Bank Y., C., Supp. 918, 922, the Secretary 
War, acting for the government the Philippine Islands, opened 
deposit account the Commercial National Bank Washington; 
secure this account the bank turned over the Bureau Insular 
Affairs the War Department certain bonds; the Commercial bank 
closed, the securities were sold and the proceeds deposited with the 
Chase National Bank the eredit the treasurer the Philippine 
Islands Baldwin, the receiver the Commercial bank, sued the Chase 
bank for the recovery this money; the Chase bank contended that 
the plaintiff could not recover because the transaction was completed. 
The court held the contrary, saying, among other things: ‘‘The com- 
plete want power make the pledge carried with incapacity 
authorize sale any one for the purpose ‘executing’ the trans- 
action. Nor could the act the Secretary War—an act which the 
bank was powerless authorize—in attempting execute the contract 
selling the securities, create him the authority lacked. 
abortive effort make agreement cannot transform the attempt into 
accomplished fact.’’ 


The rule that contract once executed may not rescinded either 
the parties based upon the rule pari delicto. such case 
the law will aid neither party recover anything. But this rule does 
not obtain where the attempt recover made receiver not 
pari delicto. There point the suggestion plaintiff’s counsel that 
there were such exception the general rule encouragement would 
lent unscrupulous persons make conveyances transfers 
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defraud creditors, and the appointment receivers ordinary 
bankruptey cases would avail them nothing. 

The agreement between the Devon and Continental banks was made 
April 15, 1932; the first securities were deposited with the Continental 
bank that date and all them prior June 10, 1932, with 
the exception $3,000 Forest Preserve District bonds, which were 
deposited June 16, 1932. This complaint was filed June 15, 1937, 
more than five years after the deposit all the securities save the last 
mentioned $3,000 which was made one day less than five years prior 
the bringing the suit. have held the companion the 
statute began run from the day the agreement; being wrong- 
ful the start, the right action once accrued and subsequent 
demand refusal was necessary. Watkins Madison County 
Deposit Co., Cir., 370. follows, therefore, that the claim 
except the $3,000 item, was barred the statute limitations, 
Rev. Stat. 1937, 83, 16. all other respects the judgment 
order was proper. 

For the reason indicated the judgment affirmed part and re- 
versed part and the cause remanded. 

Affirmed part, reversed part and remanded. 


DEPOSIT PRINCIPAL’S CHECK 
ACCOUNT 


Dick Republic National Bank Trust Co., Court Civil Appeals 
Texas, 120 Rep. (2d) 471 


Where collecting agent, the result continued course 
practice, has implied authority indorse checks payable his prin- 
cipal, the and deposit them his personal account, bank 
which deposits such checks his personal account will not 
liable the event that the agent withdraws and appropriates 
his own use the proceeds the checks. 

this appeared that the plaintiff conducted law list, 
that is, list bonded attorneys different parts the country 
whom claims are sent for collection, known the Commercial 
Law League. Certain accounts owing New York corporation 
were sent for collection attorney Dallas, Texas, represent- 
ing the Commercial Law League that place. The attorney col- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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lected the claims the checks payable the creditors, in- 
dorsed the name the checks, deposited them his own 
account the defendant bank, and misappropriated the proceeds. 
had express authority from the creditor corporation in- 
dorse its name such checks. The court found, however, that there 
was established custom and practice the part the attorneys, 
making collections this kind, indorse the payees’ names 
checks, deposit the checks their individual accounts and remit 
the amounts due creditors soon the checks are collected. 
was held that this amounted implied authority the part 
the Dallas attorney indorse the checks and deposit them his 
account the defendant bank and that the defendant bank was 
not liable for his subsequent misappropriation. 


Action Harry Dick against Republic National Bank Trust 
Company for conversion checks made payable United States Rub- 
ment for defendant, and plaintiff brings error. 

Affirmed. 


Albert Hall, Dallas, for plaintiff error. 


Larry Bogory and Eugene Bogory, both Dallas, for de- 
fendant error. 


BOND, J.—Plaintiff error, Harry Dick, instituted this suit 
against the defendant error, Republic National Bank and Trust Com- 
pany, recover $1,355.96, being the aggregate amount number 
drawn various other banks Texas, made payable the 
United States Rubber Company, the United States Rubber Products 
Company New York, Inc., the two companies being one and same 
corporation. The checks were given settlement claims due 
the makers thereof the payee, endorsed the collector, Nat Mel- 
man, and deposited the collector’s credit the Republic National 
Bank and Trust Company. The money thus received through the usual 
banking channels was turned over and misappropriated Melman. 
The endorsements the checks are claimed forgeries, and this 
suit brought recover against the Republic National Bank and Trust 
Company for the conversion the checks. conceded that the Re- 
National Bank and Trust Company accepted the checks for col- 
lection and paid the money Melman the usual course banking, 
without notice any wrongful purpose the part the depositor, 
except may deduced from the fact the checks were made payable 


the Rubber Companies, endorsed the collector, and the money 
paid him. 


The cause was submitted the court without jury and judgment 
rendered favor the bank, resulting this appeal. 
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The record shows that the plaintiff error conducted what termed 
law list, directory, the City New York, which was listed 
bonded attorneys, who were agreeable his plan circulating their 
names among prospective clients and, assurances their fidelity, 
turn over him and his said attorneys, claims, notes, and accounts 
due and owing defaulting debtors, usually merchants precarious 
financial condition. Louis Kastner, attorney New York, and 
Nat Melman, attorney Dallas, were among the listed attorneys, 
and, result Dick’s arrangement, the United States Rubber Com- 
pany, United States Rubber Products Company, forwarded 
Kastner and he, turn, Melman, past due claims against such 
merchants located various parts Texas. 

forwarding the claims Melman, Kastner instructed him col- 
lect the claims ‘‘under the usual Commercial Law League 
specified rates compensation, and ‘‘it was assumed,’’ Mr. Kast- 
ner testified ‘‘that (Melman) would collect the claims the usual 
way and remit the proceeds accordance with the Commercial Law 
League practice’’; otherwise, Melman was given further instruction 
Kastner how such claims should collected the manner 
checks received should handled, how the money should trans- 
mitted his clients; certainly, Melman had expressed authority from 
the Rubber Company endorse its name such checks; and, had 
implied authority, except the general practice and custom, and his 
previous dealings with Kastner and the Rubber Companies, the 
the case may reveal. was directed the collection 
the claims, leaving the method collection and the manner re- 
mittance his discretion and under the usual practice the Commer- 
cial Law League. Mr. Blackmar, credit-manager the Rubber Com- 
pany, testified: ‘‘I may have told Mr. Melman various times, regard- 
ing various accounts, that the debtor was bad shape, that the 
account was long ways past due, and would like for him collect 
just fast possible; fact, those are the usual instructions 
give any attorney collecting any account.’’ 

was shown the trial this case that the general practice 
Dallas, among collection agencies and attorneys and under the Commer- 
cial Law League practice, when claims are liquidated debtor’s check 
made payable the and the check turned over the 
collection agency, attorney, such agency attorney usually 
endorses the payee’s name the check, deposits the collector’s 
local bank and, payment the check the bank’s cor- 
respondent, remittance made the personal check the collection 

agency, attorney. There also testimony that many the claims 
handled Melman for Kastner and the Rubber Companies, were against 
debtors Texas who were bad financial condition; therefore, 
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believed that the attorney handling such claims would derelict 
his duty, take the merchant’s check, send New York for 
dorsement, and then await its return, thereby risking the chance the 
dishonor. Obviously, time, convenience, and expediency are the 
basis the established custom and practice, and, especially this true 
dealing with merchants distant state who are precarious 
financial condition, and where financial failures occur and checks be- 
come worthless, before returns may realized the handling the 
checks through the usual banking channels—going and from New 
York through the various clearing houses the nation. 

The United States Rubber Company, the United States Rubber 
Products Company, Inc., was the plaintiff error’s 
list bonded attorneys; sent Kastner the claims involved here 
and, turn, Kastner sent the claims Melman, with the usual and 
instructions collect and remit the proceeds accordance 
with the prevailing practice the Commercial Law League America. 
Melman collected the claims checks payable the United States 
Rubber Company, which endorsed the payee’s name, depositing 
them his own credit the defendant error’s bank, using the bank 
conduit, gratuitous agency Melman, through which the checks 
passed. Thus, think, under the facts and circumstances here re- 
vealed, Melman was acting within the apparent scope his employment; 
indeed, had expressed authority receive checks payment for 
the claims, but having done good faith, had the implied author- 
ity make formal endorsements the checks behalf his 
for the purpose effecting the purpose for which was employed. 

believed that there was nothing illegal Melman receiving and 
endorsing the checks involved this suit, and any subsequent 
tion the money received thereon would conversion embezzle- 
ment the fund Melman alone; therefore, the Rubber Company, 
its duly authorized agent, Melman, having received the money, which 
Melman was authorized receive, the Bank cannot held guilty 
conversion the checks, the money. The endorsements the checks 
were incidents, manifestly and reasonably necessary, the performance 
the collection which Melman was expressly authorized perform; 
and, the Rubber Company being resident New York, distant state, 
and Melman being instructed its credit manager ‘‘collect (the 
claims) just fast under such and the 
prevailing practice and custom Dallas and the Commercial Law 
League America, implied, not express authority, was undoubtedly 

extended Melman exercise discretion the manner collection, 
and, concluding, the judgment the court below affirmed. 
Affirmed. 
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NOTE PAYABLE AFTER MAKER’S DEATH 


Murrell Gibbs’ Adm’r, Court Appeals Kentucky, 120 
Rep. (2d) 1018 


note reading ‘‘four months after death jointly and 
severally promise pay Gibbs for labor out estate 
order $5,000,’’ valid. Recovery such note the payee 
one who purchased with notice, however, might defeated 
showing that was not founded sufficient consideration. 


Suit Larkin Murrell against Gibbs’ Administrator and 
others, settle estate and enforce payment note. From judgment 
for defendants, plaintiff appeals. 

Reversed. 

Hamilton, Mt. Sterling, for appellant. 

John Winn, Mt. Sterling, for appellees. 


STITES, appeal from judgment the Mont- 
gomery Circuit Court, sitting equity. demurrer was sustained 
appellant’s petition, and declined plead further. appears that 
Gibbs executed and delivered alleged promissory note for 
five thousand dollars his son, Gibbs, April 1934. The 
note, which was filed with and made part the petition, stated that 
months after death jointly and severally promise pay 
Gibbs for labor out estate order On. 
April 11, 1934, Gibbs died intestate, and Gibbs qualified 
his administrator. Gibbs sold and endorsed the instrument 
appellant June 28, 1934, for alleged vaiuable consideration. After 
maturity, Gibbs declined pay the note, and appellant brought 
this suit settle the estate and enforce payment. 

asserted briefs although does not appear from the record 
that the chancellor sustained the demurrer because was the opinion 
that the note question was testamentary its character, and since 
was not executed with the formalities necessary comply with the 
Statute Wills, was therefore void. Little’s Administrator Size- 
more, 208 Ky. 135, 270 729. While possible that the instru- 
ment before may testamentary its character, are unable 
determine the question demurrer the petition. 

insisted that should assume that there was consideration 
for the note because there allegation that effect the petition 
and the mere recital the note that was given ‘‘for labor’’ does not 
supply the deficiency. However, ‘‘it has often been held, the theory 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §779. 
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that the event sure happen, that instrument payable 
specified period after the death the maker third person, 
valid and Bills and Notes 97; Am. Jur., 
Bills and Notes, sec. 149; Ky. Stats. 3720b-4. sec. 3720b-24 
the Kentucky Statutes, provided: ‘‘Every negotiable instrument 
deemed prima facie have been issued for valuable consideration, 
and every person whose signature appears thereon have become 
party thereto for value.’’ follows that the instrument, being nego- 
tiable itself, imports consideration and that the absence allega- 
tion consideration not fatal appellant’s cause action. 

Whether not consideration was actually given may course 
established proof. probable that the peculiar circumstances 
surrounding the transfer the note well the recitals therein were 
sufficient put appellant inquiry any infirmities the instru- 
ment. Ky. Stats., sec. 3720b-56. But this beyond the our 
present investigation. Appellant has stated cause action and the 
demurrer should therefore have been overruled. 

Judgment reversed. 


q 


